were minorities* More than 80 percent of the 
minority and female workers represented by unions 
were union members 7 

An assessment of the union role in the job 
advancement of female and minority workers re- 
quires an examination of the current job status of 
female and minority workers represented by unions 
In May 1977 the average weekly earnings of 
worker, represented by unions was $262, and the 
average weekly earnings of those not represented by 
unions was $221 (see table I I ) The ratio of union 
workers* to nonunion workers' weekly earnings, as 
shown in the last column of table I I, was I 19. 
Hence, union workers, on the average, earned about 
19 percent more than nonunion workers White 1 
men, minorities, and women who are represented by 
unions tend to earn more than their counterparts 
who are not so represented, the ratios in the last 
column of the table all exceed I 0, indicating that for 
each race-sex group, union workers earn more. 

The average earnings of minorities and women 
compared to white men are higher among unionized 
than among nonunionized workers Despite this fact, 
minorities and women represented by unions earn 
less than white men represented by unions In May 
1977 the average weekly earnings of white men 
represented by unions were $288, or $39 a week 

*re noi reported ,„ this pubhcaiion Therefore, , n most .nstances 
reference is m *j c to Earnings and Other Characteristics of 
Organized Horken May 1977 <I97Q>. the most recent Depart 
ment of Laf publication that includes data for both women and 
minorities , n unions 

* Ibid pp 6 and 50 The source publication docs not give a 
complete breakdown by sex of the minority workers Of the 
m,nont> workers. \ million were "black and other", most 'other- 
workers are Asian and Pacific Island Americans. Alaskan Na- 
tives, and American Indians Hispanic workers represented by 
unions numbered I I million The addition of Hispanic and black 

u m« ' n> J Cads 10 a * m * !l am ^"t of double counting, 
since the BI S study no tes that Hispanic persons may be while or 
black however, the study also notes that about 96 percent of 
Hispann workers arc classified as white Ibid , p 5 note 2 
T Of the \ million black, Aran and Pacfic Island American 
American Indian, and Alaskan Native workers who were repre-' 
.ented by unions. 300.000 were not members Of the 6 3 million 
women who *ere represented by unions, less than I million were 
net members Ibid . pp 6 and 12 The source publication does not 
give a similar breakdown for Hispanic workers The data for 
Earning, of Organized Workers were from the March 1977 Current 
Population Survey Respondents were asked whether they be- 
longed to a union or employee organization If not, they were 
asked whether they were covered by one Ibid , p 52 
' Statistics on white workers published by the Bureau of I abor 
Statistics , n the source lables for table I I include all Anglo 
workers and also most Hispanic workers Ibid, p 5 Whenever 
possible , n this report. Hispamcs are included with other 
minorities When this is done the term * majority" is used to refer 



more ;han the earnings of minority men so repre- 
sented, minority women and white women earned 
still less (see table I I) In fact, the average earnings 
of minority women represented by unions were only 
70 percent of the earnings of white men 9 

One of the reasons for this difference is that 
minorities and women represented by unions tend to 
be in less remunerative, lower status occupational 
categories than white men so represented Table 1 2 
shows the percentages of union workers of different 
race and sex groups in five major occupational 
categories," listed , n order of remuneration. Of the 
10 7 million white men who were represented by 
unions, 30 percent were craftworkers, the highest 
paid category. By contrast, 8 percent were in the 
lowest paid category, service workers Further, 18 
percent of unionized minority males were craft- 
workers and 14 percent were service workers. 
Finally, the proportions of minority and female 
union workers in the two lowest paid categories- 
clerical workers and service workers-were in 
every instance higher than the proportions of white 
male union workers in those categories. 

Minorities and women represented by unions also 
are generally paid less well within a given occupa- 
tional category compared to white men." For 
example, white male service workers represented by 

to whites not of Hispanic origin In tables I 1 and 1 2, this was 
not possible, however 

• In comments made on this report , n draft, the AFL-CIO noted 
that "the hiring and initial placement of workers, in this case 
*omen and minorities, ,s the prerogative of management We 
certainly do not think it would be fair to leave the impression that 
unions are responsible for this situation " William E Pollard 
director department of civil rights, AFL-CIO, Letter to Louis 

.aT 2, ^ L D,rcclor ' U S Commission on Civil Rights, Jan 27 
1*81. p Whereafter cited as Pollard Utter) 
The Commission recognizes that the employer ana other factors 
play a role m the widely disparate job status of minorities and 
women and of white males The focus of this report, however „ 
the role unions play , n improving employment opportunities for 
women and minorities 

10 These five occupational categories, and one other, sales 
workers, are the blue-collar and lower paid white-collar occupa- 
tional categories covered by this study The study does not cover 
professional and technical workers or managers Sec app D The 
occupation of salesworker , s excluded from table I 2 because of 
the small number of union workers m this group— 138,000 Jess 
r," LT™ 1 ° f a " W ° rkcrs rc P r «*nted by unions See Bureau 
of Labor Statistics, Earnings of Organized Workers, p 28 

W,thtn the occupational categories displayed ,„ table 1 2. there 
are wide variations in the types of jobs included ln each category 
as well as corresponding differences in wage rates that occur 
regardless of race and sex Only the broad occupational differ- 
ences are described by these data It is notable, however, that the 
oata show fewer unionized minorities and women represented at 
the higher wage levels than at the lower wage levels 
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LETTER OF TRANSMITTAL 



THE U.S. COMMISSION ON CIVIL RIGHTS 

Washington, D C 
March 198"! 



THE PRESIDENT 

THE PRESIDENT OF THE SENATE 

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES 



Sirs: 



The U.S. Commission on Civil Rights presents this report to you pursuant to 
Pub he Law 85-315, as amended. This report examines the role of international and 
tocal unions in advancing the job status of minorities and women. The findings are 
based, in part, on a national survey of unions and employers and also on a legal 
analysis of the duty of unions to represent their members fairly. 

We have found that the unions in our survey were either unaware of or did not 
oppose the use of selection procedures that may have an adverse efTect on the job 
advancement of minorities and women; that women and minorities were severely 
underrepresented in leadership positions in the surveyed unions; and further, that 
the surveyed unioiu have a mixed record in the establishment of programs designed 
to ensure equal opportunity in the workplace. 

The Equal Employment Opportunity Commission (EEOC) has adopted a policy 
resolution to encourage affirmative action through collective bargaining. When .e 
policy is implemented it will be designed to recognize the good faith efforts'of 
unions w,th respect to collective bargaining. Although the Commission supports 
the policy of taking into consideration a union's efforts if they are of a "compelling 
and aggress.ve nature," the Commission is concerned that the EEOC policy does 
not address the issue of the role that unions can play in eradicating discrimination 
that occurs separately from the collective bargaining agreement. Consequently we 
recommend that the Equal Employment Opportunity Commission (EEOC) and the 
National Labor Relations Board (NLRB) develop a cooperative mechanism to en- 
courage unions to take action with respect to employer discrimination outside the 
collective-bargaining agreement. 

We also urge that unions intensify their efforts to increase the representation of 
minorities and women in all levels of union leadership; expand their staffs assigned 
to their own civil rights and women's rights activities; develop a Title VII 
compliance program; increase their scrutiny of collective-bargaining agreements 
for possible denial of equal employment opportunity; initiate collective bargaining 
to remove from their agreements provisions they believe are discriminatory be 
alert to discriminatory practice-, that are not contained in the bargaining agreement 
and initiate bargaining to have such practices cease; work with employers to 
establish voluntary affirmative action plans; and, in the event of employer 
recalcitrance, be prepared to Hie charges with the EEOC alleging employer 
discrimination and charges with the National Labor Relations Board alleging 
refusal to bargain. 
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Wc urge your attention to the information presented here and the use of your 
good offices in achieving the needed corrective action to facilitate progress toward 
achieving equal employment opportunity for all in the Nation. 
Respectfully, 

ARTHUR S. FLEMMING, Chairman 
MARY F. BERRY, Vice Chairman 
STEPHEN HORN 
MURRAY SALTZMAN 
BLANDINA CARDENAS RAMIREZ 
JILL S RUCKELSHAUS 



JOHN HOPE III, Acting Staff Director 



PREFACE 



In 1976 the U.S. Commission on Civil Rights published a report that examined 
the effect of referral unions on the employment opportunities of minorities and 
women. 1 The Commission found that these unions have considerable influence on 
employers* hiring decisions in several major industries and that they commonly 
exercised this influence in a manner that results in discrimination against minorities 
and women. 2 In 1977 the Commission issued a report on the effect of commonly 
used layofT procedures on the job security of minorities and women, indicating a 
need for labor and management to use layoff procedures that do not adversely 
affect minorities and women. 1 

This study builds upon these previous studies by examining another facet of the 
job status of minorities and women— the impact of private sector, nonreferral 
unions on the opportunities of minorities and women for promotion, transfer, and 
training. Nonreferral unions have no direct influence, and perhaps little or no 
indirect influence, on hiring. 4 Nonreferral unions, however, can have considerable 
influence on policies and practices that affect the job advancement of workers 
alieady hired. This influence can be exercised through contract negotiations over 
wages, hours, and other conditions of employment including promotion, transfer, 
and training practices; union policies toward grievance procedures; and union 
policies exercised during the day-to-day give-and-take that generally characterizes 
the union-company relationship. This study examines worksite situations and 
programs in which unions can play a major role affecting the prospects of 
minorities and women for job advancement. Particular attention is given to the 
union role in protecting the rights of bargaining unit members affected by company 
procedures used to select employees for promotion, transfer, and training. The 
study focused on those workers whose occupations are classified as production, 

' The Challenge Ahead Equal Opportunity in Referral Unions defines referral unions as unions that 
"directly influence entry into a job or trade By referring individuals to employers for hiring and by 
selecting individuals for apprenticeship and membership, many referral unions directly determine the size 
of the labor force, the qualifications required of workers, and the selection of workers" US. 
Commissron on Ovil Rights, The Challenge Ahead. Equal Opportunity in Referral Unions, (1976), p 15 
a Ibid , pp 15-19, 58-1 13. 230-36 The Commission found in The Challenge Ahead that ref^ral unions in 
the construction and Uucking industries engaged m discriminatory practices that severely ^stneted the 
entry of women and minorities into the better paid jobs in those industries Ibid , pp 230-36 
J U S. Commission on Civil Rights, Last Hired. First Fired Layoffs and Civil Rights (1977), pp 62-63 
4 Leonard A Rapping, "Union- Induced Racial Entry Barriers/' Journal of Human Resources, vol 5 
(Fall 1970). pp 453-54 However. Rapping raises the possibility that the union in*luence over wage rates 
may induce employers to intensify already existing exclusions policies 

iv 
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maintenance, and service. Certain jobs that were classified as office and clerical 
were also included. 1 

Since it was not feasible to study all private sector, nonreferral unions, the report 
focuses on the 12 largest: International Brotherhood of Teamsters (IBT),* United 
Auto Workers (UAW), United Steelworkers (USW), International Association of 
Machinists (IAM), International Brotherhood of Electrical Workers (IBEW), 7 
Retail Clerks International Union (RCIU), 1 Amalgamated Clothing and Textile 
Workers Union (ACTWU), Communications Workers of America (CWA), Service 
Employee's International Union (SEIU), Amalgamated Meat Cutters and Butcher 
Workmen of North America (AMCBW), International Ladies* Garment Workers 
Union (ILGWU), and Hotel and Restaurant Employees (HRE). f In 1978 these 
unions had about 10.3 million members, almost half of all nonreferral union 
members in this country." 

The report is divided into two sections. Part I examines whether the 
international unions in the sample and a sample of affiliated local unions have 
utilized available means to help assure equal employment opportunity for the 
minority and female employees whom they represent. To permit a conclusion on 
this issue, part I explores: 

• whether the composition of union leadership reflects the presence of 
minorities and women in work forces represented by unions; 

• whether local and international unions scrutinize employer selection proce- 
dures to help ensure that they do not have an adverse impact on the job 
advancement prospects of minorities and women; 

• whether the international unions in the study have adopted available means of 
addressing the issue of equal employment opportunity for minorities and women, 
including the use of their influence over their own locals* policies toward equal 
opportunity. 

Part II addresses legal issues. The upward mobility of female and minority 
employees may be impaired by the use of selection factors that have a 
discriminatory effect, even though the factors may seem neutral on their face. If 
they have an adverse impact, their use may violate Title VII of the Civil Rights 
Act of 1964. The first chapter in part II is an analysis of the conditions under which 
employer use of various selection factors has been found to violate Title VII. 

• Sec app D, footnote 14 

• The Teamsters is sometimes considered to be a referral union EEOC statistics indicate, however, that 
89 percent of IBT members are in nonreferral locals See table D 1 in app D 

7 The Electrical Workers (IBEW) is sometimes considered to be a referral union EEOC statistics 
indicate, however, that roughly 80 percent of IBEW members are in nonreferral locals See table D 1 in 
app D 

• The Retail Clerks and the Meat Cutters merged in June 1979 to form the new United Food and 
Commercial Workers International Union Since the field survey (described in chapter 1) conducted by 
staff of the U S Commission on Civil Rights was completed several months before this merger, tables 
and data analysis are based on information gathered separately from ihe two internationals before they 
merged 

• The order of these unions is based on size of nonreferral membership w 1974 These membership 
statistics were the most recent available at the time unions were chosen for inclusion in this study U S . 
Department of Labor, Bureau of Labor Statistics, Directory of National Unions and Employee 
Associations, 1975, Bulletin 1937 (1977). pp in. 101 Equal Employment Opportunity Commission. 
"Total and Minority Gioup Membership, by Sex. in Referral Unions in the United States, by 
International Union Grouping, by International Union. 1974" (mimeographeo. no date, from the EEOC 
Local Union EEO-3 Report) 

10 U S. Department of Labor, Bureau of Labor Statistics. Directory of National Unions and Employee 
Associations 1979, Bulletin 2079, (1980). t*Me D- 1, pp 91-92 
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Part I 



The Union Role in Job Advancement of 
Minorities and Women: An Overview 



Introduction 

The earnings and job status of workers— male and 
tc, minority and nonminonty— are strongly 
influenced by the policies and practices of labor 
unions. In May 1 977 labor unions represented more 
than 2 1 million workers, or more than 26 percent of 
all employees. 1 

The economic status of minorities and women 
continues to lag behind the status of white men in 
earnings and occupational prestige.' Since unions are 
obligated to represent fairly the interests of all their 
members,' it is important 'n know the role that 
unions play in representing the interests of their 
minority and female members, not the least of which 
is the role unions play in helping to expand the 
opportunities of women and minorities for advance- 
ment in their jobs. 

This chapter provides an overview of the role 
nonreferral unions play in the job advancement of 

•US. Department of L+bcn, Bureau of Labor Statistics, Earn 
trigs and Other Characteristics of Orjanurd Worker*. May J 977 
(1979), p I A imall proportion of these workers are represented 
by employee aaaorMioa*, which share lome, but not all of the 
characteristics of unions The Directory of National Unions and 
Emohyet Associations. 1979 reports that labor unions recorded 
21 7 miluor members tn 1978, including 1 7 million members 
employed outside the United States and 2 6 million who were 
members of employee associations Union members accounted for 
U 2 percent of the labor force in 1978 U S., Department of 
Labor, Bureau of Labor Statistics, Directory of National Unions 
ami Employees Associations. J 979 (September 1980), pp 55-56 
Unlets otherwise stated, figures tn the text refer to me wibershtp in 
nonreferral unions and employees represented by those unions 
* Among full-time workers, the mean annual earnings tn 1978 of 
white men were $14,627 By contrast, the figures were 16,398 for 
white women, $9,651 for black men. $6,219 for black women, 
$10,473 for Hispanic men, and $5,501 for Hispanic women U S . 
Department of Commerce. Bureau of the Census, Current 
Population Reports, Consumer income, series P-60. no 123 (June 



minorities and women The job status of minority 
and female union members is discussed first, fol- 
lowed by a legal analysis of the obligation p'tced on 
unions by Congress and the courts to represent fairly 
the interests of their minority and female members 
The chapter concludes with a description of the 
survey conducted by the U.S Commission on Civil 
Rights to determine the nature of the nonreferral 
unions' role in the job advancement of minorities 
and women 



Job Status of Minority and Female 
Union Members 

Of the more than 21 million workers represented 
by labor organizations in 1977.* 6.3 million (29 
percent) were women* and 41 million (19 percent) 

1980), table 51 See siso U S , Commission on Civil Rights, Social 
Indicator* of Equality for Minorities and Women (1978), pp 34- 38 

* Unions are also obligated to represent fairly the interests of 
those employees who, though not members of the unions, ire 
represented by them for collective -bargaining purposes See Duty 
of Fair Representation, below 

4 Earnings of Organized Workers, p 6 See note 1 This study *as 
based on the results of the May 1977 Current Population Survey 
conducted by the Bueau of the Census for the Bureau of Labor 
Statistics (BLS) Respondents were asked about their membership 
in or representation by unions or employee associations Ibid , p 
52 Since most worker: who are represented by either unions or 
employee associations are actually represented by unions, and 
since the BLS study does not present separate results for unions 
and employee associations, the term 'union'* instead of "labor 
organizations" is used in subsequent references to the survey 
.isults 

* The Directory of National Unions and Employee Associations. 
1979 reports that women constituted 23 5 percent of total union 
membership in 1978 Comparable d<ta for minority membership 
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*ere minorities* More than 80 percent of the 
minority and female workers represented by unions 
*ere union members 7 

An assessment of the union role in the job 
advancement of female and minority workers re- 
quires an examination of the current job status of 
female and minority workers represented by unions 
!n May 1977 the average weekly earnings of 
worker* represented by unions was $262, and the 
average weekly earnings of those not represented by 
unions was $221 (see table I I ) The ratio of union 
workers* to nonunion workers' weekly earnings, as 
shown m the last column of table I I, was I 19 
Hence, union workers, on the average, earned about 
19 percent more than nonunion workers White* 
men, minorities, and women who are represented by 
unions tend to earn more than their counterparts 
*ho are not so represented the ratios in the last 
column of the table all exceed I 0, indicating that for 
each race-sex group, union workers earn more 

The average earnings of minorities and women 
compared to white men are higher among unionized 
than among nonunionized workers. Despite this fact, 
minorities and women represented by unions earn 
less than white men represented by unions In May 
1^77 the average weekly earnings of white men 
represented by unions were $288, or $39 a week 

ire not reported in this publication Therefore. In most instances 
reference » mad, to Earnings and Other Charaaerutics of 
Organized Horken May /977 (I97Q). thc most rcccm ^ 7 

mem of Ur pub.it.tKMi that includes data for both *omen and 
minorities m unions 

• Ib,d pp 6 and 50 The source publication does not give a 
complete breakdown by sex of the minority workers Of the 
m in orit> workers. \ milhon were 'black and other", most 'other" 
workers are Asian and Pacific Island Americans. Alaskan Na- 
tives, and American Indians Hispanic workers represented bv 
unions numbered 1 I million The addition of Hispanic and hlack 

T mc a,l> ,C3dS l ° * smaI1 amo ? nl of double counting 
since the BI S study notes that Hispanic persons may be white or 
black however, the study also notes that about 96 percent of 
Hispanic workers are classified as white Ibid , p 5 note 2 
T Of the 1 million black. A-an and Pacific Island American 
American Indian, and Alaskan Native workers who were repre-' 
*nted by unions, 300.000 were not members Of the 6 3 million 
*omen *ho were represented by unions, less than 1 million were 
m i members Ibid . pp 6 and 12 The source publication docs not 
give a similar breakdown far Hispanic workers The data for 
EMingi of Organized Workers were from the March 1977 Current 
Population Survey Respondents were asked whether they be- 
longed to a union or employee organization If not. they were 
asked w nether they were covered by one Ibid , p 52 
• Statistics on white workers published by the Bureau of I abor 
statistics in the source tables for table I I mc | u de all Anglo 
workers and also most H.spanic workers Ibid . p 5 Whenever 
fusible in this report. Hispan.cs are mcluded w5l h other 
minorities When this .s done ihe term -majority" K U sed to refer 



more ;han the earnings of minority men so repre- 
sented, minority women and white women earned 
still less (see table I I) In fact, the average earnings 
of minority women represented by unions were only 
70 percent of the earnings of white men • 

One of the reasons for this difference is that 
minorities and women represented by unions tend to 
be in less remunerative, lower status occupational 
categories than white men so represented. Table 1 2 
shows the percentages of union workers of different 
race and sex groups in five major occupational 
categories," listed in order of remuneration. Of the 
10 7 million white men who were represented by 
unions, 30 percent were craftworkers, the highest 
paid category By contrast, 8 percent were in the 
lowest paid category, service workers. Further, 18 
percent of unionized minority males were craft- 
workers and 14 percent were service workers. 
Finally, the proportions of minority and female 
union workers in the two lowest paid categories- 
clerical workers and service workers-were in 
every instance higher than the proportions of white 
male union workers in those categories 

Minorities and women represented by unions also 
are generally paid less well within a given occupa- 
tional category compared to white men. 11 For 
example, white male service workers represented by 

to whites, not of Hispanic origin In tables M and 1 2. this uas 
not possible, however 

• In comments made on this report in draft, the AFL-CIO noted 
that the hiring and initial placement of workers, ln this case 
*omen and minont.es. IS the prerogative of management We 
certainly do not think it would be fair to leave the impression that 
unions are responsible for this situation - William E Pollard 
director department of evil rights, AFL-CIO, Letter to Louis 
Staff Director. U S Commission on Civil Rights. j an 27 
1*81. p 1 (hereafter cited as Pollard Letter) 
rhe Commission recognizes that the employer ana other factors 
Piay a role in the widely disparate job status of minorities an d 
women and of white males The focus of this report, however is 
the role unions play , n improving employment opportunities for 
women and minorities 

These five occupational categories. an d one other, sales 
workers, are the blue-collar and lower paid white-cdiar occupa- 
tional categories covered by this study The study does not cover 
professional and technical workers or managers Sec app D The 
occupation of salesworker is excluded from table I 2 because of 
the small number of union workers , n this group- 1 38.000 less 
m ° f 8,1 W0rkcrS "Panted by unions See Bureau 

of Labor Statistics. Earnings of Organized Workers, p 28 

Within the occupational categories displayed , n table 1 2. there 
are wide variations ln the types of jobs included , n each category 
as well as corresponding differences ln wage rates that occur 
regardless of race and sex Only the broad occupational differ- 
ences are described by these data It is notable, however, that the 
data show fewer unionized minorities and women represented at 
the higher wage levels than at the lower wage levels 
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TABLE 1.1 Average Weekly Earnings of Employed Full-Time Wage and Salary 
Workers, by Union Representation, Race and Sex, May 1977 



Average weekly earnings (mean) 



Earnings ratio 



Represented by unions 



Not represented by unions 



Both sexes, ah races* 
White men 
Minority 4 men 
White women 
Minority women 



$262 
288 
249 
207 
201 



$221 
273 
192 
160 
150 



1 19 p 
1 06 
1 30 
1 29 
1 34 



Source U S , Department of Labor, Bureau of Labor Statistics, Earnings and Other Characteristics of Organized Workers, May 
7977(1979), pp 28-31 

1 The source publication does not provide separate earnings figures for Hispanic workers The great majority of Hispanic workers 
are included as whites See pp 50-51 and p 5, footnote 2 of the source publication The minority groups included are blacks, 
Asian and Pacific Island Americans, and American Indians, including Alaskan Natives The source publication dees not provide 
separate earnings figures for these groups See p 1, footnote 1 of the source publication 

ft Ratio of average weekly earnings of workers represented by unions to earnings of those not so represented 



TABLE 1 .2 Percentages of Employed Full-Time Wage and Salary Union Workers, 
by Race and Sex, in Selected Occupations, and Average Weekly 
Earnings of These Occupations, May 1977 



OCCUPATIONAL CATEGORIES 





Craft 
and 

kindred 
workers 


Operatives Nonfarm Clerical 
and laborers and 
kindred kind'ed 
workers workers 


Service 
workers 


Other 
workers 3 


Total 




Average weekly 
earnings (mean) all 
races, t>oth sexes 


$307 


$243 


$238 


$223 


$212 


$301 






Percentages of workers 
in each occupation: 
















Numbers of 
workers (.000) 


All races, 6 
both sexes 


22% 


29% 


7% 


13% 


9% 


20% 


100% 


(16,576) 


White men 


30 


30 


8 


7 


8 


17 


100 


(10,666) 


Minority* 5 men 
White women 


18 
2 


36 
25 


13 

2 


9 
27 


14 

9. 


10 

35 


100 
100 


(1,432) 
(3,603) 


Minority* women 


1 


23 


2 


29 


20 


25 


100 


(875) 



Source U S , Department of Labor, Bureau of Labor Statistics. Earnings and Other Characteristics of Organized Workers, May 1977 
(1979), pp 2&-31 

" This categoty includes data for professional and technical workers, managers, and salesworkers who are not covered by this study 
See appendix D 

0 The source publication does not provide a sex breakdown for the occupations of union-represented Hispanic workers The great 
majority of Hisoanic workers are included as whites Seep 50 and p 5, footnote 2 of the source publication The minority groups 
included are blacks, Asian and Pacific Island Americans, and American Indians, including Alaskan Natives The source publication 
does not provide separate occupational statistics for these groups See pp 28-31 and p 1 , footnote 1 of the source publication 
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unions had average weekly earnings of $244 in 1977, 
while average earnings for minorities and women 
varied from $157 for minority women to $207 for 
minority men. 12 Similarly, white male operatives 
represented by unions had average weekly earnings 
of $268, while average earnings fo* minorities and 
women ranged from $168 for minority women to 
$237 for minority men 13 

Unions represent large numbers of minorities and 
women, yet clearly these workers have lower 
average earnings, and work in less well-paid occupa- 
tions than white men. These conclusions hold 
despite the fact that union workers of all race and 
sex groups tend to earn more than nonunion work- 
ers. 



12 Earnings of Organued Workers, np 29- M 

13 Ibid 

14 29 USC §§151-l6y(!<J76) 

» s Sec 9(a) provides "Representatives designated or selected 
for the purposes of collective bargaining by the majority of the 
employees in a unit appropriate for such purposes, shall be tne 
exclusive representatives of all the employees tn such unit for the 
purposes of collective bargaining in respect to rates of pay, 
wages, hours of employment, or other conditions of employ- 
ment 

2<JUSC §§141-197, sec 301 permits employees to bring suit 
against their statutory bargaining representative and employer tn 
a United States District Court This sec':on is not pertinent to the 
study 

11 Sec 8(b) provides h shall be an unfair labor practice for a 

labor organization or its agents— 

(1) to restrain or coerce (A) employees in the exercise of 
the rights guaranteed in section 7 Provided, that this 
paragraph shall not ir-nair the right of a labor organization to 
prescribe us own rules with respect fo the acquisition or 
retention of membership therein or (B) an employer in the 



Outy of Fair Representation 

Duty of Fair Representation Under the National 
Labor Relations Act 

Section 9 of the National Labor Relations Act 1 * 
(NLRA) establishes a statutory right on the part of 
labor organizations to represent employees in an 
appropriate bargaining unit for the purpose of 
engaging in collective bargaining with respect to 
rates of pay, wages, hours of employment, and other 
conditions of employment. 15 In accordance with this 
right, the labor organization has a legal obligation 
and responsibility to represent all unit members 
fairly. Unit members who are discriminated against 
because of race, sex, or national origin, as a result of 
the labor organization's conduct, may initiate 
charges against their statutory representative under 
§301 of the Labor Management Relations Act 16 or 
§8(b)(l) and (2) of the NLRA 17 and/or §§703 and 

selection of h* representatives for the purposes of collective 
bargaining or the adjustment of grievances, 
(2) to cause or attempt to cause an employer to discriminate 
against an employee in violation of subsection (a)(3) or to 
discriminate against an employee with respect to whom 
membership in such organization has been denied or termi- 
nated on some ground other than his failure to tender the 
periodic dues and the initiation fees uniformly required as a 
condition of acquiring or retaining membership 
In comments on this report in draft, the Equal Employment 
Opportunity Commission noted that its Guidelines on Religious 
Discnm.nation provide at 29 C F R § 1605(2)(d)(2) that 

[W]hen an employee's religious practices do not permit [an 
employee to pay his dues or an equivalent sum to a labor 
organization], the labo- organization should accommodate 
the employee to join the organization by permitting him 
or her to donate a sum equivalent to dues to a charitable 
organization 

Preston David, Executive Director, Equal Employment Opportu- 
nity Commission, Letter to Louis Nunez, Staff Director. U S 
Commission on Civil Rights, Feb 6, 1981, p 1 
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704 of the Civil Rights Act of 1964." 

The NLRA was promulgated in 1935 to promote 
industrial stability by recognizing and protecting 
employees' rights to organize and bargain with their 
employers. 1 * The NLRA created the National Labor 
Relations Board (NLRB), composed of five board 
members appointed by the President of the United 
States. 30 Cases are brought before the NLRB for 
determination either by the representation proce- 
dures under §9 or the unfair labor practice proce- 
dures set forth in §I0. 21 

When the NLRA was enacted in 1935 there were 
no provisions that specifically addressed a labor 
organization's duty of fair representation. Employ- 
ees discriminated against by theii union appeared to 
have no recourse under the NLRA, and as such, had 
to file suit with the courts for relief. Thus, the labor 
organization's duty of fair representation was actual- 
ly created by the courts. The Supreme Court of the 
United Pates in Steele v. Louisville & Nashville 
Railroad 22 placed on the bargaining representative a 
duty to exercise fairly, without hostile discrimina- 
tion, the statutory right to represent unit employ- 
ees, 23 

The NLRB began to apply the Supreme Court's 
Steele findings of a duty of fair representation in its 
§9 ^presentation proceedings where b challenging 

11 Sec 703(c) provides 

it shall be an unlawful employment practice for a labor 
organization — 

(1) to exclude or to expel from its membership, or other- 
wise to discriminate against, any individual because of his 
race, color, religion, sex, or national origin, 

(2) to limit, segregate, or classify its membership or appli- 
cants Tor membership, or to classify or fail or refuse to refer 
for employment any individual, in any way which would 
deprive or tend to deprive any individual c f employment 
opportunities, or would limit such employment opportunities 
or otherwise adversely affect his status as an employee or as 
an applicant for employment, because of such individual's 
race, color, religion, sex, or national origin, or 

(3) to cause or attempt to cause an employer to discriminate 
against an individual in violation of this section 

Sec 704<a) provides 

It shall be an unlawful employment practice lor an employer 
to discriminate against any of his employees or applicants for 
employ, for an employment agency to discnminate against 
any individual, or for a labor organization to discriminate 
against any member the-^of or applicant for membership, 
because he has opposed any practice made an unlawful 
employment practice by this title, or because he has made a 
charge, testified, assisted, or participated in any manner in an 
investigation, proceeding, or hearing under this title 

Sec 704(b) provides 

It shall be an unlawful employment practice for an employer, 
labor organization, or employment agency to print or p» hhsh 
or cau^e to he printed or published any notice or advertise- 



union, unit employees, or the employer would raise 
the issue of the labor organization's discriminatory 
practices. 24 In cases where the labor organization 
was" found to practice discrimination, the board 
would deny or rescind the union's certification." 
This had the effect of preventing the labor organiza- 
tion from acting or continuing to act as the exclusive 
representative of the unit employees. After the Taft- 
Hartley Amendments of 1947, which added §8(b), 
the board decided it would no longer hear union 
discrimination cases in representation proceedings. 
Concc med with the adversarial nature of the dis- 
crimination issue and with the fact that the precerti- 
fication hearing on discrimination unreasonably de- 
layed the collective-bargaining process, the NLRB 
decided that the question of a labor organization's 
discriminatory practices was more appropriately 
aired under §10 unfair labor practice procedures. 26 
In the 37 years since the Steele decision the board 
and courts have set forth the union's obligation in 
representing unit members fairly Even though the 
labor organization bargains fcr the majority, it must 
still consider the interest of the minority at the 
negotiating table. 27 However, the union may make 
contracts that have unfavorable effects on some unit 
members where the differences are relevant to the 

ment relating to employment by such an employer or 
membership in or any classification o- referral for employ- 
ment by such a labor organization, or relating to any 
classification or referral for employment by such an employ- 
ment agency, indicating any preference, limitation, specifica- 
tion, or discrimination based on race, color, religion, sex, or 
national origin, except that such a notice or advertiser.ent 
may indicate a preference, limitation, specification, or dis- 
crimination based on religion, sex, or national origin when 
religion, sex, or national origin is a bona fide occupational 
qualification for employment 
29 USC §151 (1976) 
M Id at § 153(a) The board hears charges that employers and 
unions have committed "unfair labor practices" in violation of §8 
of the act. conducts representation elections, so that employees 
may vote on which union, if any, they wish to represent them in 
dealings with the employer, interprets the act (suhject to review 
hy the Federal courts), and otherwise administer the act Id at 
§§157-162 

21 Employer and union conduct designated as unfair lahor 
practices are set forth in §8 Procedures for litigating unfair labor 
practices before the Nl RB are found under *}K) 
" 323 US 192(W44) 
" Id at 202-203 

"Eg. Larus & Brother Co . 02 N 1 RB 1075 (1045) Hu^-s 
Tool Co . 104 N L R B 318(1953) 
" Id 

» Handv Andy, Inc , 228 NLRB 447 {WD 
* 323 U S 192, 200(1944) 
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authorized purpose of the agreement (e.g., seniority 
provisions).* 

The duty of fair representat.on not only encom- 
passes the collective-bargaining process but also 
governs the union's conduct in the administration of 
the collective-bargaining agreement as well " The 
union as a participant in implementing die terms of 
the contract must act "honestly in good faith and 
without hostility or arbitrary discrimination."" 

It is possible for a union to violate its duty of fair 
representation not only by its acts, but also by its 
omissions. The union's refusal to process minority or 
women unit members' grievances complaining of 
discriminatory practices by the employer is violative 
of the duty." In refusing to process grievances, the 
union s conduct towards its unit members must not 
be arbitrary, discriminatory, or in bad faith." And 
once the grievance process is initiated by the union 
on behalf of the unit members, the statutory repre- 
sentative may not process the grievance in a per- 
functory fashion. 11 

The role of the NLRB in carrying out the national 
policy against invidious discrimination" is helpful in 
determining the board's jurisdiction in employment 
discrimination cases. Courts have recognized that 
Congress has established other governmental agen- 
cies with the primary function of preventing invidi- 
ous discrimination in employment." The primary 
function of the NLRB is not to eradicate employ- 
ment discrimination but to maintain industrial stabili- 
ty" Thus, union discrimination cases brought before 
the NLRB must allege an unfair labor practice 
violation under §8 of the NLRA. 

wiZJ^ff t, ^ > *fP™"««»* Minorities and 
Women Under the Civil Rights Act of 1964 

The Civil Rights Act of 1964 includes Title VII 
o r specifically § 703(c), which prohibits di*crim,na- 



Id at 203 

* Humphrey v Moore, 375 U S, 335 (1964) 
*• Id at 350 

11 Vacav Sipes>386 US 171 (1967) 
** Id at 190 
M Id. at 191 

0979) l36> l46(DCDC l97< W <W. 99 SO 2885 

- Id 

- W.-29USC 151 (1976) 

" 42 USC §2000,-4 (1976) The EEOC has the au.hon.y ,o 
r^vc charges of discrimination, conduct -nvcsfga ,o„s „ o 
these charges, and endeavor to eliminate the alleged unlawful 
en,p toymen, practice through condiafon, and to Z,„ 
Federal d.stnc, courts whenever „ has reasonable cause " 
believe ,hat a person or group is engaged in a "pattern or 



tion by a labor organization against unit members it 
represents. Title VII is administered by a five- 
member Commission, the Equal Employment Op- 
portunity Commission, appointed by the President 
of the United States", ftp the purpose of preventing 
"any person from edging in any unlawful employ- 
ment practice" set forth in §§703 and 704." 

Even though Title VII and the NLRA are 
coexistent," they are separate and independent 
statutes. Each has its own distinct procedures, and 
employment conduct creating Lability under one 
does not necessarily create liability under the oth- 
er.'* The aggrieved employee may pursue both 
statutes' procedures simultaneously, however." 

Some courts have held that the union, under 
§703(c), must take affirmative action in eliminating 
discrimination against unit employees." The affirma- 
tive action requirement means that the union must 
negotiate actively at the bargaining table for nondis- 
criminatory treatment of its members. A union 
failing to take such action may be held responsible 
for the employer's discriminatory practices." 

If the union signs a collective-bargaining contract 
that includes discriminatory provisions, it matters 
not that the signing was the result of employer 
pressure or under protest; the union is still held 
liable. The union's good faith efforts in and will- 
ingness to eliminate the employer's discriminatory 
practices will be taken into consideration by the 
courts in assessing backpay awards against the 
union, however." Moreover, even when a union 
signs a collective-bargaining contract which is neu- 
tral on its face, but has discriminatory effects on 
minorities or women in its administration, the union 
is liable « Th , is so because the bargaining represen- 

§200te!l2 ° f d,SCnm,nat,0n U at §20O0e-4-§20O0e-6 and 

" 42 USC §2000e-5 

" Local Union No 12, 368 F 2d 12 

" Emponum Capwell Co v Western Addition Commun.ty 
Organ IZ a„on 420 U S 50 (.975), Guerra v Manchester TeZ al 
Corporation, 498 F 2d 641 (5th Or 1974) 
« Alexander v Gardner-Denver Co , 415 U S 36 (1974) 
197m" , m V ° reyh T d L,nes ' 545 F 2d 169, 174 (DC C.r 
(DCDC .973) V PCCt0r Fre ' ght SyS,em ' ,nC ' 478 F2d 979 
" 478 F2d 979 (DC DC 1973) 

" ST*" \ Eastern A,r..nes. 458 F Supp 474 (D C Va 1978) 
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tative must be held responsible for the natural 
consequences of its labor negotiations." 

The duty placed on unions is a strict one under 
Title VII, for even if minorities and women do not 
protest the discriminatory collective-bargaining 
agreement the union may still be liable. 47 The union's 
failure to represent employees fairly under the 
collective-bargaining agreement's grievance and ar- 
bitration procedures violates the duty." 

Unions may be independent or affiliated with an 
international labor organization. When the discrimi- 
nating union is affiliated with an international labor 
organization, the international may also be held 
liable for the discriminatory practices of its local. 
Courts agree that there must be sufficient nexus 
between the international and the discriminating 
local's conduct for liability to attach." The extent of 
the international's involvement in the affairs of the 
discriminating local may cause different courts to 
vary the findings of liability, however. Liability of 
an international has been based on merely providing 
the local with an advisor and signing the collective- 
bargaining agreement to the international actually 
engaging in the negotiation of the collective-bar- 
gaining agreement. 50 

The Commission Survey 

Since the average job status of women and 
minorities represented by unions is less than their 

« John.iOn v Goodyear Tire & Rubber Co , 491 F 2d 1364 (5th 
Cir 1974) 

47 Russell v American Tobacco Co, 528 F 2d 357 (4th Cir 
1975), Hairston v McLean Trucking Co , 62 F R D 642, 667 
(M D N C 1974), vacated on other grounds, 520 F 2d 266 (4th Cir 
1974) 

41 Macklin v Spector Freight System, Inc , 478 F 2d 979, 992 
(DC DC 1973) 

« See Myers v Gilman Paper Corp , 544 F 2d 837 (5th Cir 1977) 
and Kaplan v International Alliance of Theatrical, Etc , 525 r ?d 
1354 (9th Cir 1975) 

10 See Donnell v General Motors Corp , 576 F 2d 1292 (8th Cir 
1978), Myers v Gilman Paper Corp, 544 F 2d 837 (5th Cir), 
modified on rehearing, 556 F 2d 758 (5th Cir ), cert dismissed, 434 
U S 801 (1977), Patterson v American Tobacco Company, 535 
F2d 257 (4th Cir), cert denied, 429 US 920 (1976), Kaplan v 
International Alliance of Theatrical and Stage Employees and 
Motion Picture Machine Operators, 525 F 2d 1354 (9th Cir 1975) 
Seech 4 

" The ability of unions to use collective bargaining to establish 
procedures they favor is demonstrated by their success in 
requiring employers to use seniority in their selection procedures 
Unions strongly support the seniority system and have succeeded 
in translating this support into contract language, legally requir- 
ing employers to take seniority into consideration in making 
promotion, transfer, and training decisions (as well as other 
decisions, including layoffs) Chamberlain and Cullen have 
described the union role 



majority male counterparts, it is vital to determine 
what unions can do to help improve their position. 
The job status of minorities and women can be 
improved through a variety of programs and proce- 
dures designed to enhance their advancement oppor- 
tunities and provide protection from discnmination. 
Such programs and procedures include, for example, 
the establishment of labor-management committees 
to promote equal opportunity at the worksite, 
special training programs designed to remedy the 
underrepresentation of women and minorities in 
skilled occupations, special procedures for use in 
gnevances alleging discrimination, and the inclusion 
of antidiscrimination clauses in collective-bargaining 
agreements. While such programs and procedures 
may be established by employers themselves, unions 
can take the initiative—and in some instances have 
done so— to ensure that employers establish such 
programs and procedures. 51 

Collective bargaining is an important means 
through which unions can affect the procedures 
employers use to determine which employees will 
advance on the job. 52 In interpreting the NLRA's 
requirement that employers and unions bargain in 
good faith, 53 the NLRB has divided the subjects of 
collective bargaining into three categories, mandato- 
ry, permissible, 54 and prohibited 55 subjects of bar- 
gaining. Mandatory subjects of bargaining are those 
which must be discussed and on which agreement 

Although seniority was a device rather commonly used even 
before the spread of labor unions, they have been most 
responsible for the systematic and widespread adoption of 
the practice [W]hat the unions did was to systematize 
and enforce the procedures under which the older worker's 
[in terms of service] interests were to be given priority Neil 
W Chamberlain and Donald E Cullen, The Labor Sector 
(New York McGraw-Hill, 1971), p 251 
Neil Chamberlain is on the faculty of Columbia University's 
Graduate School of Business and Donald Cullen is a faculty 
member at Cornell University's New York State School of 
Industrial and Labor Relations For surveys providing quantita- 
tive evidence on the union's success in fostering the use of 
seniority, see US., Department of Labor, Bureau of Labor 
Statistics, Seniority in Promotion and Transfer Provisions, Bulletin 
1425-11 (1970), p 5, BNA, Employee Promotion and Transfer 
Policies (Washington, D C January 197C), and Bureau of Labor 
Statistics, Training and Retraining Provisions p 18 
M 29 U SC §1 58(d) (1976) 

54 Permissible, subjects of bargaining are those which one party 
may raise, but which the other party may or may not discuss, at 
its own discretion Chamberlain and Cullen, The Labor Sector, p 
134 

" Prohibited subjects of bargaining are *hose about which it is 
illegal to bargain Chamberlain and CuKcn, The Labor Sector, p 
115 



must be sought if either party desires to raise the 
subject. Mandatory subjects are defined as those 
related to "wages, hours and other terms and 
conditions of employment."" It should be noted that 
seniority." promotions." transfers," and the elimina- 
tion of race and sex discrimination" have been 
determined, by the NLRB, to be among the manda- 
tory subjects of bargaining. Hence, if a union 
requests bargaining on one of these subjects, the 
company must bargain in good faith on the subject. 

Job advancement by means of these personnel 
procedures typically occurs through the application 
of one of several formal or informal criteria for 
choosing among candidates for an opening for a 
promotion, transfer, or training opportunity. Such 
criteria include seniority, written tests, interviews, 
written performance evaluations, and others. Since 
these catena, referred to in this report as selection 
factors, are used to determine selection for promo- 
tion, transfer, and training opportunities, their use 
affects job advancement prospects of women and 
minorities. 

To determine the extent and nature of the union 
role in advancing the job status of women and 
minorities, the US. Commission on Civil Rights 
undertook a field survey of local labor unions, 
international unions, and employers. The survey 81 
was designed to obtain information on the union role 
in influencing programs and procedures that could 
enhance the employment status of minorities and 
women represented by nonreferral unions. Secon- 
darily, the survey examined company personnel 
practices because company officials (1) ma ke the 
final decisions about promotions, transfers, and 
training. (2) have more complete information about 
what employme nt factors are used in mak.ng these 

" 29USC §158(d)( 1976) 

I30 L 7°(" MaCh W ° rK ' nC • ?05NLRB * 85 - 84LRRM 

?BNA tCJZ wT Ubor ^ aw Cumulate Supplement M/-75 
(UNA Books Washington, D C 1976) p 232 

IdcTilli) C ° " NLRB ' 495 F 2d 86 L R R M 200.1 
-Jubilee Mfg Co, 202 NLRB 272. 82 I R R M 1482 H97l^ 
affirmed, 87 L R R M 3168 (1974) 1482 
•< The research methods used ,n ,he Commission survey are 
explained ,n a PP D This appendix examines such topics?, Z 

tZZ 2 a ," d u 0mpa "L eS f0r ,he '"'"views conducted 

with the internationals, the weigh., used ,n selecting the number 
of employer respondents for each industry, m.mmum resrZden 

Jnr^Tnf : U 77? ! den " fying bargaining 
for each of , he 77 locals, an d selection oi „ ..e respondents ,n 

, C ur Tey W Pnmary rcs f >ondt ■ n, d ^»*« <« ParticVpa.e ,n the 



decisions, and (i) know whether these factors have 
been validated. 

Commission staff conducted face-to-face inter- 
views with union and company officials between 
August 1978 and April 1979. Most interviews took 
place , n eight randomly selected metropolitan areas- 
Chicago; Detroit, Los Angeles, Columbus, Ohio- 
New Orleans; Atlanta, Tampa-St. Petersburg; and 
San Antonio." 2 

Three interrelated survey instruments-the Inter- 
national Union, Local Union, and Employer's Inter- 
view Schedules— were used to obtain the data. For 
any one union, information was gathered from 
international union officials, several local unions 
associated with the international union, and several 
employers that had collective-bargaining agree- 
ments with these local unions With this approach 
data collected from any one of the three sources 
helped with the interpretation of data obtained from 
the other two. By comparing the responses of local 
union officials and employers, it was possible to 
identify establishments where local union officials 
and personnel officers agreed that a particular 
selection factor was used and to identify establish- 
ments where union officials were unaware that 
certain selection factors were being used." 

The international unions chosen for inclusion in 
the survey were the 12 internationals listed in the 
preface." In addition, 6 or 7 local unions affiliated 
with each international were randomly selected for 
interview, for a total of 77 locals." The random 
selection of locals was followed by a selection of 
establishments (a plant, office, store, warehouse, or 
other similar facility) that employed members of 
each local. Hence, a group of 77 matched pairs- 
locals and their collective-bargaining partners— was 
selected To permit a comparison of union and 

" Because of refusals by some respondents in these cues, a few 
in.erviews took place ,n other areas New York City, Houston, 
Little Rock, St Lflu.s, an d Fairfield, Ala Interviews wlth 
ofTicals of international unions were held m the cities where the 
unions have their headquarters 

" In those cases in which an employer stated that a prachce was 
used and the union official stated that it was not used (or thai he 
or she did not know if ,he practice was used), it was assumed that 
the practice was used, because personnel offiaals are expected to 
nave more detailed knowledge of their practices than union 
officials 

" The Teamsters did not agree to part.c.pate , n the survey, 
however 

« Seven locals were interviewed for each of the five largest 
internationals, ranked by s lze of nonreferral membership, and six 
locals for the other internationals 
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nonunion employers, representatives at 194 estab- 
lishments were interviewed, of wh'ch 145 were 
union employers and 49 were nonunion.* 4 

Summary 

Unions represent a large segment of the work 
force including substantial numbers of minorities and 
women, whose average earnings are below those of 
majority males. Since unions are obliged to represent 
fairly all persons covered by their collective-bar- 

* The sample of 194 establishments included establishments in ail 
major industries with at least 10 percent of their total work forces 
represented by unions A 3 to 1 ratio of union to nonunion 
establishments was selected for each industry, so that union- 
nonunion comparisons in the final sample would reflect differ- 
ences between unionized and nonunionized employers, rather 



gaining agreements, this leport focuses on whether 
unions are adequately addressing the issue of insur- 
ing equal employment opportunity for the minority 
and female employees whom they represent 

The next chapter examines minorities and women 
in policymaking positions within the labor move- 
ment and analyzes data, mainly from the Commis- 
sion survey, on the race and sex composition of 
union membership and of anions* policymaking 
leadership. 

ttian differences between industries To facilitate a comparison of 
job advancement practices between the South and the non-South, 
48 southern establishments were interviewed This represented an 
oversampling of the South relative to the South's proportion of 
all unionized workers See app D 
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dapter 2 

Minorities and Women in Union Leadership 
Positions 



Background 

Historically, minorities and women have not had 
the opportunity to take leadership roles at the higher 
levels of the union hierarchy. 1 Concomitantly, many 
of their employment problems have not been ad- 
dressed. 2 Although unions have acknowledged the 
needs of minorities and women (for example, rrater- 
nity leave, 3 civil rights committees within unions, 4 
and equal pay legislation 9 ), the unequal status of 
minorities and women in unions remains. 6 

Over the years, blacks have sought more effective 
representation by establishing racially separate 
unions, such as the Brotherhood of Sleeping Car 
Porters, 7 independent local unions, independent 
worker federations, and caucuses within established 
local unions. The Brotherhood of Sleeping Car 
Porters, however, had great difficulty in achieving 

1 William B Gould, Black Workers in White Unions (Ithaca, N Y 
Cornell University, 1977), pp 363-64; Twentieth Century Fund 
Task Force on Women and Unemployment, Exploitation from 9 to 
5 (Lexington, Mass Lexington Books, 1975), p 120 William B 
Gould is professor of law at Stanford University 
1 Gould, Black Workers, p 363, Twentieth Century Fund, 
Exploitation from 9 to 5, p 115, and Philip S Foner, Organized 
Labor and the Black Worker, 1619-1973 (New York Praeger, 
1974), p 425 PhihpS Foner is a professor of political science at 
Lincoln University, Pa 

' James J KennealJy, Women and American Trade Union* (St 
Albans, Vt Eden Press, 1978), p 186 

4 Ray Marshall, The Negro Worker (New York Random House, 
1967), pp 31-32 Ray Marshall, former Secretary of Labor, is 
professor of economics at the University of Texas 

5 Kenneally. Women and American Trade Unions, p 182 

* Foner, Organized Labor pp 425-27, Twentieth Century Fund, 
Exploitation from 9 to 5. pp 115,135 
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recognition by the Pullman Company and accep- 
tance by the American Federation of Labor. 8 More- 
over, independent local unions had little effective 
power, as they had no control over collective 
bargaining. 9 Caucuses within the unions applied 
pressure to union leaders, but they were ignored to a 
great extent. 10 

In the late 19th and early 20th centuries, when 
many unions were founded, blacks were formally 
barred from membership. 11 In the 1920s some unions 
found it advantageous to ease this policy somewhat 
by establishing black auxiliary locals, 12 or by char- 
tering segregated locals. 13 The practice of maintain- 
ing auxiliary or segregated locals continued for 
several decades, but their numbers diminished signif- 
icantly in the 1940s." Although segregation in 

7 Foner, Organized Labor, p 177 

* Ibid,pp 178, 186 

• Martin Estey, The Unions Structures, Development, and Manage- 
ment (New York Harcou-t, Brace, and Jovanovich, 1976), p 46 
Martin Estey has been a faculty member of the Wharton School, 
University of Pennsylvania 

10 Gould, Black Workers, pp 397-400 

" Ray Marshall, The Negro and Organized Labor (New York 
John Wiley A Sons, I n c ) 1965, p 90 See also p 16 
" Marshall notes that auxiliary locals represented the first step 
beyond total exclusion, but that since they allowed blacks to have 
little control over their affairs, they were not widely joined Ibid 
pp 23, 96 

,s Marshall differentiates segregated locals from auxiliary locals 
in that the former were "theoretically autonomous" and the latter 
were extensions of and were controlled by white locals, although 
he notps that whites often bargained for the segregated locals as 
well Ibid , p 96 
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unions decreased after that time, several unions did 
not drop racial bars until the 1960s 15 

In the 1950s black union leaders formed the Negro 
American Labor C >uncil (NALC) to pressure both 
the AFL-CIO and employers to increase leadership 
positions for blacks in factories and in unions. They 
met with considerable resistance, however, and 
NALC was inherently weak because its leaders 
lacked independent political power within the 
unions, since they had to rely upon white union 
officials to retain their jobs. 1 * 

In the late 1960s black union members were 
becoming assertive, and such organizations as the 
League of Black Revolutionary Workers were being 
formed. 17 These organizations' activities, primarily 
on behalf of auto workers, resulted in increased 
hiring of minority foremen and superintendents in 
factories and in reduced opposition from union 
leadership to blacks running for office. 18 Although 
the Detroit, Michigan, area was the site of much of 
this activity, it also occurred in New Jersey, Califor- 
nia, and Illinois during the same period. 19 

By 1970 black auto workers were becoming 
increasingly concerned about whether a revolution- 
ary ideology was the best means to achieve their 
ends. 20 Although these black labor organizations 
subsequently died out, 21 they nevertheless had the 
effect of helping to increase the number of black 
union leaders. 22 One of these new leaders, Nelson 
Jack Edwards, vice president of the United Anto 
Workers, 23 was instrumental in forming the Coali- 

u Derek C Bok and John T Dunlop report that in 1939 the AFL 
ceased chartering segregated unions and they argue that the 
"tight labor market" during the Second World War increased the 
pressure on unions to reduce discrimination against blacks Labor 
and the American Community (New York Simon and Schuster. 
1970), p 120 

,s Marshall, The Negro and Organized Labor, p 90 
« Gould, Black Workers, p 364 

17 The Dodge Revolutionary Union Movement (DRUM) was the 
first of several local worker organizations that demanded major 
change in their status Gould, Black Workers, p 388, Foner, 
Organized Labor pp 410. 4 H, 415 

" Gould. Black Worker*, p 391 See also. Foner. Organized 
Labor, p 417 

Gould. Black Workers, pp 393-94. Foner, Organized l^bor, p 
415 

20 Gould, Black Workers, p 390. Foner. Organized Labor, p 422 

11 Gould. Black Workers, p 190 

n Ibid , p 391 Foner. Organized Labor, p 417 

" Foner. Organized Labor, p 433 

14 William Lucy, "The Black Partners." Nation, vol 29 (Sept 7, 
1974). pp 1 77- 78 Lucy is secretary-treasurer of »he American 
[ deration of State. County and Municipal Employees 
M Gould, Black Workers, p 365 

* Norman Hill, president of the A Philip Randolph Institute 
(APRI). describes the focus of the Institute as being "issues like 



tion of Black Trade Unionists (CBTU) in 1972." 
CBTU is composed of black union officials and 
rank-and-file members from many international 
unions. A major differentiating characteristic of 
CBTU and its predecessors is that it sees itself as 
being neither a "separatist" nor a "civil rights" 
organization. According to William Lucy, president 
of CBTU and one of its founding leaders, it works 
within the trade union movement. 25 The A, Philip 
Randolph Institute has developed into another civil 
rights organization composed primarily of black 
trade unionists. The institute concerns itself with a 
wide range of economic issues. 3 * 

Hispanics and women have also formed labor 
organizations to enhance their relative status in 
unions. The Labor Council on Latin American 
Advancement, composed predominantly of Hispanic 
union members, was founded in November 1 973." 
Since 26 percent of the Hispanic work force are 
members of unions," one of the council's goals is to 
encourage unionized Hispanic workers to become 
more actively involved in union politics. 29 

The Coalition of Labor Union Women (CLUW) 
was formed in 1974 to help further the cause of 
women workers. 30 One of its goals is to expand the 
policymaking role of women in unions. 31 The group 
has conducted programs to train women in labor 
leadership in an attempt to make unions more 
responsive to the needs of their women members. 32 

national economic policy, trade union rights, the minimum wage, 
international trade policy, national health insurance, and job 
training programs " Norman Hill, "A Philip Randolph Institute" 
(New York, n d ), p 1 In comments on this report in draft, the 
AFL-CIO noted that "there are 180 APRI chapters around the 
country composed mostly of black trade unionists working within 
the labor movement and within their communities for equality 
and social Justice " Pollard Letter, p 1 

17 Labor Council for Latin American Advancement. "Declara- 
tion of Principles and National By-Laws," art II, §1, revised Apr 
13-16, 1978 

" Alfredo C Montoya. "Hispanic Workforce Growth and 
Inequality," The AFL-CIO Federationtst (April 1979). p 10 
Statistics published by the U S Department of Labor indicate that 

29 percent of Hispanic workers are represented by labor unions 
U S . Department of Labor, Bureau of Labor Statistics, Earnings 
and Other Characteristics of Organized Workers, May 1977 (1979), 

P 2 

w Alfredo C Montoya. director, Labor Council for Latin 
American Advancement, telephone interview, Sept 12, 1980 

30 Kenneally, Women and American Trade Unions pp 196-97 

11 "3,000 Delegates at Chicago Meeting Organize a National 
Coalition of Labor Union Women," New York Times, Mar 25, 
1974, p 27 

31 Kenneally, Women and American Trade Unions, p 197 

11 
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At the 1975 AFL-CIO convention, the delegates 
resolved to work with CLUW" Further, the 
Machinists and the Auto Workers began providing 
financial support for the organization. 34 This marked 
a change in union policy and the beginning of 
cooperation m solving women's problems within 
unions." 

This chapter assesses the extent to which women 
and minorities have been able to translate their 
growing power in labor unions into union leadership 
positions. Second, it compares their presence in 
these positions with their membership in the bargain- 
ing units in general. Underlying this analysis is the 
assumption that with greater representation at high 
levels of union leadership, women and minorities 
will have a greater opportunity of having their 
concerns fully addressed. To serve as a basis for the 
analysis, the chapter first describes the union leader- 
ship hierarchy and which offices are generally 
designated as the more powerful. 

Organizational Structure of Unions 

The organizational structure of labor unions pro- 
vides a wide range of elected or appointed leader- 
ship positions. These positions occur at the three 
major levels in the structure: The American Federa- 
tion of Labor and Congress of Industrial Organiza- 
tions (AFL-CIO), the international unions, and the 
local rnions S€ 

The AFL-CIO is a federation of international 
labor unions and independent local unions. 37 It is not 
directly involved in the collective-bargaining activi- 
ties of its member unions, but provides support 

13 (bid.p 199 

14 Ibid , p 200 

" In comments on this report in draft, the AFL-CIO noted that 
at its 13th convention, Iield in November 1979, it adopted a civil 
rights resolution "which includes support for APRI, the Labor 
Council for Latin American Advancement, and the Coalition of 
Labor Union Women, among others " Pollard Letter, p 1 
M US, Department of Labor, Bureau of Labor Statistics, 
Directory of National Unions and Employee Associations, 1979 
(1980) (hereafter cited as Directory of National Unions) reported 
that the AFL-CIO is composed of 108 independent international 
unions Another 66 international unions are unaffiliated with the 
AFL-CIO In 1978, 56,389 local unions were affiliated with 
international unions Ibid, p 73 Among the 12 international 
unions studied in this report, the Teamsters and the Auto Workers 
are not affiliated with the AFL-CIO 
" Martin Estey, The Unions, p 40 
u Ibid , pp 40-41 
»• Directory of National Un'ons, p 1 

40 Section 8(d) of the National Labor Relations Act states "to 
bargain collectively is the performance of the mutual obligation 
of the empk and the representative of the employees to meet 
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services for the unions (research, legal assistance, 
mediation of conflicts between unions) and presents 
"labor's views" on economic and social problems 
and policies to governmental and nongovernmental 
bodies 38 A 35-member executive council governs 
the AFL-CIO in its daily affairs. Among the duties 
of the council is suggesting legislation tc protect the 
interests of labor unions and their members 39 

International unions occupy the principal position 
in trade union government because of their decisive 
influence in the collective-bargaining process. 40 The 
executive board, executive council, or board of 
directors is the main source of direction and control 
in international unions. 41 Leadership of the executive 
board lies with the president, who has administrative 
control of the key functions of the union. 42 Although 
the degree of constitutional power exercised by 
international union presidents at times may be 
limited, 43 Martin Estey notes that, in general, inter- 
national union presidents are "likely to wield great 
de facto power " 44 

Local unions represent workers in a particular 
company or group of companies in a local area; their 
organization is similar to the international union. 
The local union executive board consists primarily 
of elected executive officers and "additional mem- 
bers elected at large from the membership or from 
specified constituencies within the local/* 45 Some 
locals prefer to employ a professional business agent 
to oversee the affairs of the union. The business 
agent is either elected by the members of the local or 
appointed by the international or by other union 
officials. 46 

at reasonable times and confer in good faith with respect to 
wages, hours, and other terms and conditions of employment, or 
the negotiation of an agreement, or any question arising thereun- 
der, and the execution of a written contract incorporating any 
agreement reached if requested by either party, but such obliga- 
tion does not compel either party to agree to a proposal or require 
the making of a concession " 29 U S C §158(d)< 1976) 
41 Estey, The Unions, p 52 

" Arthur Sioane and Fred Witney, Labor Relations (Englewood 
Cliffs, New Jersey Prentice-Hall. Inc . 1967), p 167 Arthur 
Sioane is professor of business administration at the University of 
Delaware and Fred Whitney is professor of economics at Indiana 
University 

43 Jack Barbash, American Unions (New York Random House, 
1967), pp 92-93 Jack Barbash is professor of economics and 
industrial relations at the University of Wisconsin 

44 Estey, The Umon\, p 52 

" Barbash, American Unions, p 12 

44 Reed C Richardson, American Labor Unions (New York New 
York State School of Industrial and Labor Relations, Cornell 
University, 1970), p 19 
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In many unions another unit of organization with 
its own elected or appointed leadership positions has 
been created by combining groups of locals into 
district or area councils commonly called regional 
bodies. Administration of the regional bodies is 
carried out by the regional offices, each with a 
director. In some internationals the regional direc- 
tors are also vice presidents of the international and 
are elected at conventions. Each regional office has 
under its supervision a group of field representatives 
who are generally appointed by the international. 47 

Minority and Female Representation in 
Leadership Positions 

The AFL-CIO currently has one black and one 
woman on its 35-member executive council. 48 Fred- 
erick O'Neal, president of the Associated Actors and 
Artistes of America has been a member since 1969 
and chairs the council's civil rights committee. 49 
Three other blacks have served on the council in 
previous years. Willard Townsend, then president of 
the United Transport Service Employees of Ameri- 
ca, and A. Philip Randolph, 50 then president of the 
Brotherhood of Sleeping Car Porters, were elected 
to the executive council in 1955. M This was the first 
executive council of the newly merged AFL-CIO." 
Townsend served on the council until his death in 
1957." C.L Dellums inherited the presidency of the 
Sleeping Car Porters from Randolph in 1968, 54 
however, Randolph remained on the council as 
president emeritus of the Sleeping Car Porters until 
1974." C L. Dellums was elected to the executive 

* 7 Derek C Bok and John T Dunlop, Labor and the American 
Community (New York Simon and Schuster, 1970), pp 150-51 
*• At the time of publication, the Commission learned that 
Barbara Hutchinson, director of women's activities, American 
Federation of Government Employees, had been elected to the 
council Hilda Julbe, public relations staff, AFL-CIO, telephone 
interview, Dec 7, 1981 

Frederick O'Neal, president, Associated Actors and Artistes of 
America, telephone interview. Sept 25, 1980. Directory of 
National Unions (1980). pp 5-6 

50 In comments on this report in draft, the AFL-CIO noted that 
A Philip Randolph has also served as vice president of the AFL- 
CIO executive council, and is considered to be "the father of 
affirmative action " Pollard Letter, p 1 

51 Jervis Anderson. A Philip Randolph A Biographical Portra'f 
(New York Harcourt, Brace, Jovanovich, 1973), p 297 The 
United Transport Service Employees of America merged into the 
Brotherhood of Railway, Airline, and Steamship Clerks, Freight 
Handlers, Express and Station Emplo>ees in 1^72 U S . Depart- 
ment of Labor, Bureau of Labor Statistics, Directory of National 
Unions and Employee Associations. 1973 ( 1974). p 99 

"US, Department of Labor, Bureau of Labor Statistics. Hnef 

History of the American L abor Movement (1976), p 40 

"US, Department of I abor, Bureau of Labor Statistics, 



council to fill the vacancy left when Randolph 
retired" Dellums left the council in 1979 57 There 
have never been any Hispanic, Asian American, or 
American Indian council members 58 

Until recently, there were no women on the 
AFL-CIO executive council In November 1979 a 
special 15-member committee was instructed by 
newly elected president Lane Kirkland to explore 
ways of increasing the number of minorities and 
women in leadership positions. At the February 21, 
1980, executive council meeting the committee 
recommended that 2 of 35 council seats be exempt 
from the tradition that council members be drawn 
from the general officers of the affiliated unions. 59 
On August 21, 1980, Joyce Miller, a vice president 
of the Textile Workers, was elected to the executive 
council after the waiver of another longstanding 
tradition— not having more than one member of any 
affiliated union on the council. 60 The other exempt 
seat on the council has yet to be filled, although two 
other new members were elected to the council at 
the same time that Joyce Miller was elected. 61 

Women and minorities have endeavored to find 
ways to increase their representation in leadership 
positions on the international level, but, according to 
the Department of Labor's Directory of National 
Unions and Employee Associations, 1979, the number 
of women in these positions continues to be very 
small This publication indicates that of 661 officers 
of the internationals affiliated with the AFL-CIO, 
31 or 4 7 percent of the total were women. 62 No 

Directory of National and International Labor Unions tn the United 

States. 7957(1958). p 18 

54 Anderson,/* Philip Randolph, pp 341-42 

» "A Philip Randolph Retires from Council," AFL-CIO News. 

Aug 10. 1974, p 2 

M "Dellums, Filbey Elected to Executive Council." AFL-CIO 
New*. Aug 10, 1974. p 3 

,7 Richard Womack, staff representative, Department of Civil 
Rights, AFL-CIO, telephone interview, Oct 15, 1980 Dellums 
was president emeritus of the Sleeping Car Porters while on the 
council 

Directory of National Unions (1979), p 5 The Brotherhood of 
Sleeping Car Porters merged into the Brotherhood of Railway, 
Airline, and Steamship Clerks, Freight Handlers, Express and 
Station Employees in 1978 Ibid , p 46 
" Womack Interview 

*• l ane Kirkland, president, AFI.-CIO. Transcript of Press 
Conference, Bal Harbour. Ha . f eb 21. 1980. p 1 
M "Woman to Join AFL CIO Council." Ihe Washington Post. 
Aug 22, 1980, p E2 

61 "Three New Vice Presidents Elected by executive Council." 

APL-ClONews. Aug 2\ 1980. p 2 

M Directory of National Unions (I M0) pp 9? -% 
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women head any of the AFL-CIOs member inter* 
national unions." The organization has attempted to 
improve the representation of women in leadership 
positions by creating the post "Coordinator of 
Women's Affairs" and by the appointment of a 
woman to head the AFL-CIO's education depart- 
ment 64 The Department of Labor does not collect 
similar data for minonties.* 8 

Several studies on the presence of women and 
minorities in local union leadership positions indicate 
that they continue to have difficulty getting elected 
to leadership positions in (heir unions. Linda LeG- 
rande, in a Department of Labor publication, noted 
that "although labor unions have had success in 
recruiting women, they have not made equal prog- 
ress in electing women as officers or in appointing 
women to head departments."" A 1980 report 
published by the Coalition of Labor Union Women, 
Absent from the Agenda, reported that "women are 
underrepresented in unions, and despite improve- 
ment, [are] underrepresented in union leadership 
positions."* 7 The Twentieth Century Fund report on 
women and employment has argued that one of the 
reasons that women have not had greater representa- 
tion in leadership positions is that they are perceived 
as being less competent than men. Its report suggests 
that men are thought to be "'tougher' at the 
bargaining table" and that it may be "more 'appro- 
priate' for men to hold positions of authority."" 

Blacks have found it similarly difficult to get 
elected to leadership positions. Roger Lamm exam- 
ined the question of black leadership within San 
Francisco local unions in 1975, finding that "being 
black substantially reduces one's chances for gaining 
union leadership."" It was found to be much easier 
to be elected to a shop steward position if one were 



M Elyse Glassberg, Naomi Baden. Karen Gerstei. Absent from the 
Agenda A Report on the Role of Women in American Unions 
(Coalition of Labor Union Women. Center for Education and 
Research), September 1980), p 4 
• 4 Ibid 

" Eugene Becker, labor economist, Division of Industrial Rela 
lions. Bureau of Labor Statistics, U S Department of Labor, 
telephone interview, Feb 13, 1980 (hereafter cited as Becker 
Telephone Interview) 

M Linda H LeGrande, "Women in Labor Organizations Their 
Ranks Are Increasing," Monthly Ubor Review, vol 101 (August 
1978), p 12 Linda LeGrande is an economist, formerly in the 
Division of Industrial Relations, Bureau of Labor Statistics 
• 7 Absent from the Agenda, p 6 

M Twentieth Century Fund, Exploitation from 9 to 5. p 120 

" Roger Lamm, "Black Union Leaders at the Local Level." 

Industrial Relations, vol 24 (May 1975), p 231 Roger Lamm is a 



black than to be elected to a higher level position T0 
No studies were available on Hispanics or other 
minorities in leadership positions 

To determine the representation of minorities and 
women in lead rship positions in the unions in the 
Commission's sample, the race and sex composition 
of the union's leadership is compared with that of 
the bargaining units represented by the unions in the 
survey. 71 

International Union Leadership 

According to recently published Department of 
Labor statistics, for 10 of the 12 international unions 
covered in this report that provide separate member- 
ship figures, 27 percent of a combined total member- 
ship of 10,264,000 are women. Women account for 
at least half of all members in the Garment Workers, 
Clothing and Textile Workers, Communications 
Workers, Retail Clerks, and the Service Employees. 
These 5 unions make up 57 percent (1,556,081) of all 
female members tabulated for the 10 internationals 
reporting separate membership figures for women. 72 
Female participation was highest in those unions 
that traditionally have organized women who work 
in relatively low-paid occupations and industries, for 
example, the apparel industry represented by the 
Garment Workers (80 percent) and the Clothing and 
Textile Workers (61 percent). Unions that have 
traditionally represented industries employing large 
percentages of males, for example, the Auto Work- 
ers, Machinists, Meat Cutters, and Teamsters, con- 
tinue to report high percentages of male member- 
ship. 73 

professor of business administration at the University of Califor- 
nia, Berkeley 
70 Ibid , p 2*M 

Estimates of the race and sex composition of the employees 
selected to be surveyed were obtained from 67 employers and 9 
local unions for 76 of the 77 local unions selected for the study 
Hence, WO rk force distributions for 67 of the locals do not reflect 
the total membership of the local but those workers in the local s 
bargaining unit employed in the particular establishment included 
in the study For further information on work forces covered, ~,ee 

p D Information on the makeup of the work force for one 
local was unavailable from either the employer or the union, this 
local was deleted from the following analysis 

US, Department of Labor, Bureau of Labor Statistics. 
Directory of National Unions and Employee Associations. 1979 
(1980). pp 93-94 
73 Becker Telephone Interview 
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Since data on the number of minority members in 
the international unions are not collected by the 
Department of Labor, 74 Bureau of Labor Statistics 
data were used to estimate these percentages. The 
resulting estimates are that black, Asian and Pacific 
Island American, and American Indian men consti- 
tute about 10 percent of the membership of these 12 
unions, and women from the same three racial 
groups make up about 5 percent of their members. 79 
Hence, minorities together make up about 15 per- 
cent of ihe members of these unions. 

These percentages, however, were not reflected in 
the proportion of leadership positions held by 
minority and female union members at either the 
international or local levels. For 11 of the 12 
international unions included in the Commission 
survey, 7 * the distribution of officers and executive 
board members by race and sex showed that majori- 
ty males dominated the principal officer positions at 
the international level. No minorities or women 
were reported among the 11 international presi- 
dents 77 or 7 executive vice presidents 7 ' included in 
the survey. Moreover, among these same interna- 
tionals no women or minorities *"ere represented in 
the positions of secretary, secretary-treasurer, or 
treasurer. 

Six percent (11) of the 184 vice president 7 * 
positions were held by minority males, 4 percent by 
black males, and 2 percent by Hispanic males. 
Women held 7 percent of the international vice 
president positions, the only officer position at the 

u Becker Telephone Interview 

71 The number of black, Asian and Pacific Island American, 
American Indian, and Alaskan Nativt men and women in labor 
organizations is presented in Bureau of Labor Statistics, Earnings 
of Organized Workers, table 5 This table shows the numbers 
working in specific industries The statistics in the text were 
obtained by computing the numbers of workers, by race and sex, 
in 12 industries covered by this study (See app D for a detailed 
statement of the industries emphasized on the 12 intern? tionals 
covered by the study ) The great majority of union members in 
these industries belong to the 12 internationals coveied in this 
sti'dy Some workers in these industries are members of other 
internationals, while a small percentage of the members of these 
nternationals work in industries not covered by this study 
T * Representatives of the following international unions were 
interviewed Hy Commission staff United Auto Workers, Mar 1, 
1979, United Steelworkers, Feb 23, 1979, International Associa- 
tion of Machinists, Mar 20, 1979, International Brotherhood of 
Electrical Workers, Mar 16, 1979, Retail Clerks International 
Union. Feb 16, 1979, Amalgamated Clothing and Textile Work- 
ers. Mar 20. 1979, Communications Workers, Apr 10. 1979, 
Service Employees International Union, Mar 15, 1979, Amalga- 
mated Meat Cutters and Buicher Workmen, Mar 6, 1979, 
International Ladies Garment Workers, Mar 22, 1979, Hotel and 
Restaurant Employees, Mar 14, 1979 No data * shown for the 



international level with female representation among 
11 international unions. Five percent were held by 
majority females, 1 percent by black females, and 
less than 1 percent by Hispanic females (See table 
A.l in appendix A for detail.) 

Minorities and women were also underrepresent- 
ed on the executive boards of the international 
unions. Minority men held approximately 5 percent 
(14) of the 294 executive board positions: black men 
held 4 percent of the executive board positions, and 

I percent of the board members were Hispanic 
males. Majority women held 4 percent of the board 
member positions, black women 2 percent, and 
Hispanic women less than 1 percent. No Asian or 
Pacific Island Americans or American Indians were 
reported on the governing bodies of the internation- 
al unions included in this survey. These percentages 
for minorities and worsen in union leadership posi- 
tions were markedly below the percentages of 
minorities and women in the membership 80 of these 
internationals, which is estimated to be 15 percent. 

Local Union Leadership 

A comparison of the race and sex of local union 
officers and of the bargaining unit members 81 repre- 
ented by the locals included in the Commission 
survey parallels the results shown for the interna- 
tionals. The percentage of majority males who were 
local union officers was substantially greater than 
the percentage of majority males represented in the 
bargaining units for the local unions surveyed: 

Teamsters, since that international declined *o participate in the 
survey 

" Cleveland Robinson, a founding leader of the Coalition of 
Black Trade Unionists, is president of the Distributive Workers of 
America Cesar Cnavez is president and founder of the United 
Farm Workers of America, AFL-CIO Neither of these unions 
was included in the Commission survey C L Dellums, formerly a 
menioer of the AFL-CIO executive council, is president emeritus 
of the Brotherhood of Sleeping Car Porters which merged into 
the Railway Clerks in 1978 

T ' The seven executive vice presidents were officers of the 
ACTWU, ILGWU, and CWA, the internationals that make a 
distinction between the officer positions of vice president and 
executive president 

T ' Most of the international unions reported more than one vice 
president 

M It is noted above that black. Asian and Pacific Island 
American, American Indian, and Alaskan Native men constitute 
about 10 percent of the membership of the 12 international unions 

II The term "bargaining unit member" is not synonymous with 
the term "union member " Bargaining unit members include all 
persons covered by the collective-bargaining agreement, whereas, 
union members are those persons *vho have paid dues to belong to 
the union Data on union membership within the bargaining units 
studied were not available 
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TABLE2 ' 1 Distribution of Local Union Officers by Race, Sex, and Ethnic Group, 1978-79 

Total Maioritv m^i, u ^ s . lan and Pacific American Indian 
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majority males constituted 43 percent of the bargain- 
ing units, but held 60 percent of all officer positions. 
As figure 2.1 shows, minorities and women were 
underrepresented in all officer positions for the 
unions included in the survey when compared to 
their percentages in the bargaining units represented 
by these unions (see tables A.2 and A.3 of appendix 
A for details). 

The distribution of minority and female local 
union officers may be compared to their distribution 
in the corresponding bargaining units for each union 
in the survey. As can be seen in figure 2.2, locals 
affiliated with four of the international unions 
included in the survey reported having 73 percent or 
more majority male officers while the locals repre- 
senting four other international unions indicated 
majority male officers of more than 50 percent. 

In each instance the percentage of majority males 
who were officers was greater than their corre- 
sponding percentage in the bargaining units. For 
example, the greatest incidence of majority female 
officers was reported by the locals representing the 
Garment Workers and the Clothing and Textile 
Workers. For these unions the percentage of majori- 
ty female officers closely approximated their per- 
centage within the bargaining units. This, however, 
was not the case for majority females represented by 
the Electrical Workers, Retail Clerks, and Commu- 
nications Workers. In these three unions combined, 
18 percent of the local officers were majority 
females and 42 percent of the bargaining unit 
members were majority females. (See table A.4 of 
appendix A for the numbers of local union officers 
by race, sex, ethnic group, and international union 
affiliation.) 

Table 2 1 lists 12 different officer titles that were 
identified in the sample, and indicates the percent- 
ages of minorities and women in each position 
Although there were more majority males in every 
officer position, relatively high percentages of mi- 
norities and women were in some of these positions 

The percentage of majority female officers was 
highest for the position of financial secretary (24 0 
percent). Majority males, however, dominated this 
position, representing 60.0 percent of the total 
persons holding the office About 20 percent of all 
recording secretaries in the survey were black 

" In most unions it is the dut\ of the guide to inspect the 
membership receipts to determine that all persons present at union 
meetings are entitled to remain in the meeting of the local union 
In most unions it is the dutv of the guard to take charge of the 



females, the highest percentage of black women in 
any officer position. Nevertheless, majority males 
held 44 6 percent of the recording secretary posi- 
tions, a higher percentage than any other group. 
Table 2.1 indicates further that no women were 
represented in the positions of guide or guard for the 
local unions surveyed. 82 The incidence of women in 
the sergeant- at-arms position was noticeably low 
with only two women holding the position. 

The largest percentage of black males in any one 
officer position was in the position of guard. The 
greatest concentration of Hispanic males was in the 
position of business agent, 21.4 percent. Hispanic 
females, Asian and Pacific Island American males 
and females, and American Indian and Alaskan 
Native males and females combined accounted for 
less than 2 percent of all persons holding office in 
the local unions surveyed. 

For most of the local unions surveyed, all officers 
were included as members of the executive board 
while a majority of locals also reported that the 
executive boards included members selected from 
the general membership. As figure 2.3 shows, major- 
ity males accounted for over half of all executive 
board members reported by the locals representing 
the 12 international i^ions surveyed, as compared 
with minority males, who constituted less than 20 
percent of the 878 executive board members in the 
survey (see table A.5 of appendix A for detail on 
specific groups). 

Representation of minorities and women among 
the surveyed locals was even less in the higher 
echelon positions of president and vice president. 
Locals representing 6 of the 12 international unions 
in the survey reported that more than 70 percent of 
all their president and vice president positions were 
held by majority males (see figure 2.4 and tables A 2 
and A.4 of appendix A) For each of these unions, 
majority males were substantially overrepresented in 
these officer positions when compared with their 
representation in the work force. For example, 32 
percent of the work force represented by the 
Electrical Workers was made up of majority males, 
yet majority males occupied 86 percent of the 
presidencies and vice presidencies (see figure 2 4) in 
the surveyed locals and 74 percent of all officer 
positions (see figure 2 2) Women made up 52 

door at union meetings to ensure that no one enters who is not 
entitled to do so See, for example. United Steelworkers of 
America, Constitution of International Union, ijtuted Steelworkers 
of America Manual (September 1974), art VIII, sees 7 and H 
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FIGURE 2.1 

Distribution of Local Union Bargaining Unit Members and Local 
Union Officers by Race and Sex, 1978-79 
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Source Data collated by the U S. Commission on Civil Rights' survey, August 1978-April 1979 
oee table A 2 and table A.3 of appendix A ror derivation of figure. 

3 ^ mHMrtJf-ifllS^ 3 ! ,he bar 9 a J nin 9 u , ni,s re P res ented by the local unions selected for this survey A bargaining 
unit includes all persons covered by a collective bargaining agreement. See appendix D u««g««m»ig 

' 5!?y maleS whOT 1«S K^™",' °' ,he ? 0rk ,I orce in ' he «»rgalnlng units covered by the survey were ma- 
loruy maies while 60 percent o> the officers representing the members of the bargaining units were maioritv males 
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FIGURE 2.2 

Distribution of Local Union Bargaining Unit Members and Local 
Union Officers by Race, Sex, and International Union Affiliation, 1978-79 
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* This can be interpreted as follows' 70 percent of the work force represented by the IBT was composed of majority 
males while 78 percent of the IBT officers in the survey were majority males 
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FIGURE 2.2 (Continued) 
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FIGURE 2.2 (Continued) 
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Source' Data collected by the U S Commission on Civi' Rights' survey, August 1978-Apnl 1979 
See table A 2 and table A 4 of appendix A for jerivation of figure 

a Work force is defined as the bargaining units represented by the local unions selected for this survey A bargaining 
unit i eludes all persons covered by a collective bargaining agreement See appendix D 
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FIGURE 2.3 

Distribution of Local Union Executive Board Members, by Race, Sex, 
and Ethnic Group, 1978-79 




Source Data collected by the U S Commission on Civil Rights' survey, August 1978-Apnl 1979 
See table A 5 of appendix A for derivation of figure 

All officers are included as members of the executive board as well as additional rank-and-file members elected to the 
board 
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FIGURE 2.4 

Distribution of Local Union Bargaining Unit Members and Local Union 
Presidents and Vice Presidents, by Race, Sex, and International Union Affiliation, 
197879 
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* This can be interpreted as follows 70 percent of the work force represented by the IBT was composed of majority 
males while 86 percent of the IBT presidents and vice presidents in the survey for the IBT were majority males 
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FIGURE 2.4 (Continued) 



Work force 3 


32 


37 






<<<<<< 

<<<<<<<<<<<<<<<< 

:»:»:»:»»[15 


TTTTTTT-TTT-rVTT- 

<<<<<<< <<<<<<< 


Officers 
Work force 




86 


0 

B 14 

0 
















44 
44 






<<<<<<<<<<<<<<<< 

^<<< < <<<<<<<<<< 


<<<<<<<<<<<< <<<<<<<< 
c<-t<<<<<<<<< <<<<<<<< 


i 7 








Officers 




67 




<<<<<<<<<*<<{<< 
<<<<<<<<<<<<<<< 

^fr** <*<<<<■< < f -t) 


19 







IBEW 



Work force 


6 

^<<<<<<<<<<<<<<<<<<<*^<-<'<<< _ _ 
<<<<<<<<<<<<<<<<<<<<<<<<<<< 33 
^ < <<«><<<<<<<<< <<<<<<<< 

|8 










Officers 


25 

<<<<<<<<<<<<<<<<<<<<<<<<<<< TO 
^^^^^^^^^^^^^^^^< < < < <<<<<< **** 








^^^^^^ 



ACTWU 



Work force 


28 


39 






i * « « « « 

<<<<<<<<<<<<<<<<< 

MM 9 . . . . 

1 ■ » f » * » 


< < < 

T T 


<<<<<<<<<<<<J 

24 


Officers 


168 




C<<<<< <<<<^^ C < € < 1 
<<<<<<<<<<< <<<<< . 
^^^t C<<<<<<<<<<- 


< < 
5tS 


23 







CWA 



Percent 0 20 40 60 80 100 



LEGEND: 



MAJORITY MALES 



| MINORITY MALES 



ET-7:::::::l MAJORITY FEMALES 



.'.V.vl MINORITY FEMALES 



FIGURE 2.4 (Continued) 
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a Work force is defined as the bargaining units represented by the local unions selected for this survey A bargaining 
unit includes all persons covered by a collective bargaining agreement See appendix D 
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percent of the work force in the sample represented 
by the Electrical Workers, but held none of the 
union's top officer positions. 

Most of the local unions surveyed demonstrated 
similar patterns of overrepresentation by majority 
males in the high level officer positions. For in- 
stance, 15 percent of the president and vice president 
positions reported by the Service Employees locals 
were held by minority females although minority 
females accounted for 41 percent of the work force. 
Moreover, minority males represented 36 percent of 
the work force reported by the Service Employees 
locals in the survey, but held 30 percent of the 
officer positions; in contrast, majority males com- 
posed 10 percent of the work force, but held 40 
percent of all higher echelon officer positions. 
Similarly, 63 percent of the total work force in the 
survey reported by the Communications Workers 
were females although 27 percent of that union's top 
level officers were women In contrast, majority 
males, who constituted 28 percent of the work force, 
held 68 percent of the top level officer positions 

Summary 

Results of the Commission survey indicate that 
the composition of union leadership at both the 
international and local levels did not reflect the 
makeup of the bargaining units represented by the 
unions Although minorities and women constituted 



large proportions of the bargaining units represented 
by the unions covered in this study, this was not 
reflected in the makeup of the leadership of unions 
Hence, the survey results show that both women 
and minorities were severely underrepresented in 
leadership roles, especially the higher leadership 
positions of president and vice president. In contrast, 
majority male officers in the international unions and 
among the local unions— particularly in the high 
level officer positions — were generally overrepre- 
sented when compared to the proportion of majority 
males in the bargaining units represented by these 
unions. 

In the past, minorities and women have had little 
success in effectively challenging the composition of 
union leadership. The Commission survey docu- 
ments the continuing need for an extensive effort on 
the part of the established union leadership to 
encourage increased participation of minorities and 
women in the governing hierarchy of both local and 
international unions. Without increased representa- 
tion within the union leadership, the problems of 
women and minorities may be overshadowed by the 
interests and concerns of the majority. Overt meth- 
ods of exclusion from the highest levels of union 
hierarchy have been eliminated The exclusion 
effectively continues, however, and women and 
minorities are still not equitably represented in union 
leadership positions 



Chapter 3 

The Union Role in Promotion, Transfer, 
and Training 



The procedures used to decide which employees 
will receive opportunities for promotion, transfer, 
and training directly affect the job advancement of 
minorities and women. Since unions represent large 
numbers of minorities and women, who have lower 
average earnings than white males, it is important to 
know whether unions have attempted to assure that 
employer job advancement procedures are fair to 
the female and minority workers they represent. 

Unions can influence company personnel proce- 
dures that determine which employees receive: (1) 
promotions to better jobs, (2) transfers from one job 
within a company or an establishment to another job 
that may provide better prospects for future job 
advancement, and (3) admission to training pro- 
grams that provide workers with additional skills. 
The selection factors u.ed to choose among appli- 
cants for these opportunities are usually applied, and 
the successful candidate chosen, by company offi- 
cials. In unionized establishments, however, the 
particular selection factors used and the weight of 
each selection factor in the final decision may be 
determined jointly by the company and the union 
through collective bargaining. 

Unions have clear legal authority to insist that 
companies bargain over these selection procedures. 
The National Labor Relations Board has determined 

1 Longhorn Mach Works, Inc , 205 N L R B 685, 84 L R R M 
1307 (1973) 

* The seven international unions — the Steelworkers, Auto Work- 
ers, Communications Workers, Textile Workers, Garment Work- 



that such procedures are among the mandatory 
subjects of bargaining: If a union requests bargaining 
on such procedures, the company must engage in 
good faith bargaining on the matter. 1 Unions have in 
fact engaged in bargaining on selection procedures 
for promotion, transfer, and training. For example, 
the Commission survey showed that 93 percent of 
the local unions and 6 (86 percent) of the 7 
international unior r with a national collective-bar- 
gaining agreement operated under contracts requir- 
ing the use of seniority for promotion, transfer, and 
training decisions 2 The success unions have had in 
requiring employers to take seniority into account 
shows that when unions are strongly committed to 
influencing employers' selection procedures through 
collective bargaining, they often succeed. 

The analysis of the union role in selection proce- 
dures that may afFect the job status of minorities and 
women proceeds as follows: 

• Commission survey data indicate which selec- 
tion factors were most widely used, comparing 
the responses of union and nonunion employers. 
Since collective-bargaining agreements reflect the 
priorities and wishes of employers as well as 
unions, the use of a given selection factor by a 
unionized employer does not necessarily indicate 
union support for the selection factor. The re- 

er\ Meat Cutters, and Electrical Workers — are those that had a 
national collective-bargaining agreement at the time of the 
interview 
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sponses of nonunion employers serve as a control 
group, permitting a more accurate determination 
of the union influence on the use of particular 
selection factors, 

• Employer validation of these selection factors 
is presented. 

• The role of local unions in the use of these 
factors is analyzed through the use of Commission 
survey results. 

• Finally, the role of international unions in their 
collective-bargaining partners' use of these factors 
is analyzed. 

Employer Use of Selection Factors 

Employers participating in the Commission sur- 
vey were asked which of the following criteria they 
used to select employees for promotion, transfer, 
and training openings: 

• seniority—an employee's length of service in 
some employment unit, such as a job, department, 
plant or company; 3 

• written tests— any paper-and-pencil test; 

• written performance evaluations — written 
evaluations of employees' performance, conduct- 
ed at periodic intervals regardless of whether a 
change in an employee's status is pending; 

• supervisors' recommendations— written or un- 
written evaluations provided when an employee is 
under consideration for a particular promotion, 
transfer, or training opening; 

• interviews—informal or formal meetings to 
obtain personal information on an employee; 

• educational qualifications— minimum educa- 
tional levels (such as high school graduation or 
completion of the 10th grade) deemed necessary 
qualifications for performing certain jobs; 

• prior related work experience — experience in a 
job similar to the job being filled; and 

■ Neil W Chamberlain and Donald E Cullen, The Labor Sector 
(New York McGraw-Hill, 1971), pp 247-49, Lloyd G. Reyn- 
olds, Labor Economics and Labor Relations (Englewood Cliffs, 
NJ Prentice-Hall, 1978), pp 470-71 

* A search of the literature, including an examination of the 
results of earlier surveys, indicated that the factors included in the 
Commission interview schedule are those most commonly used to 
select employees for training, promotion, and transfer See, for 
example, BNA, Employee Promotion and Transfer Policies (Wash- 
ington, DC , January 1978) and "P-H/ASPA Survey Employee 
Testing and Selection Procedures- Where Are They Headed 9 " 
Personnel Management Policies and Practices (New Jersey Pren- 
tice-Hall, Inc , 1975) 

• Field interviews were conducted with 194 employers of which 



• pnor-specialized training— job-related training 

that a person has had in the past. 

In assessing the union role in the use of particular 
selection factors, 4 it is important to know that the 
selection factors noted above have adversely affect- 
ed the job advancement of minorities and women in 
some job situations. This is not to say the use of 
these selection factors always has an adverse effect 
or is illegal. (For an analysis of data on adverse 
effects and for a discussion of case law regarding 
their use see part II of this report.) 

The results of the Commission survey indicate 
that seniority was the most widely used selection 
factor in promotion, transfer, and training decisions. 
Of the 181 5 establishments in the Commission survey 
with a promotion system, 94 percent used seniority 
for promotion decisions 6 (see table 3 1 and table B.l 
in appendix B). Ninety-three percent of the 168 
establishments with a transfer system used seniority, 7 
and 78 percent of the 71 establishments with general 
training programs did so. 

Supervisors' recommendations and interviews 
were also widely used by the establishments in the 
Commission survey to select employees for promo- 
tion, transfer, and training. Both were used signifi- 
cantly more by nonunionized establishments than by 
unionized ones in promotion and transfer decisions. 
Although not as widely used, written performance 
evaluations and educational qualifications were also 
used significantly more often by nonunionized estab- 
lishments for promotion decisions. Written tests 
were the only promotion selection factor in the 
Commission survey that unionized establishments 
used significantly more frequently than nonunion- 
ized ones. 

Employer Validation of Selection Factors 

The Civil Rights Act of 1964 expressly permits 
employers to use selection factors provided that 

181 indicated having formal promotion systems, 168 transfer 
systems, and 71 training systems 

• Of the 132 establishments that were unionized, 16 used 
occupational, job, or shift seniority, 34 used departmental seniori- 
ty, and 79 used plantwide seniority Three gave a don't know or 
other response 

7 In comments on this report )n draft, the Bureau of Labor 
Statistics noted that m its 1970 report Seniority in Promotion and 
Transfer Decisions, seniority was a factor m 60 percent of all 
agreements covering 1,000 or more employ* es and that it played u 
role in transfer decisions in 25 percent of contracts. Janet L 
Norwood, Commissioner, Bureau of Labor Statistics, Letter to 
Louis Nunez, Staff Director, U S Commission on Civil Rights, 
Feb 3, 1981, p 2 (hereafter cited as Norwood Letter) 
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TABLE 3.1 Percentages of Establishments That Used Particular Selection Factors for Promotion, 
Transfer, and Training, by Unrn Status, 1978-79 
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73 


65 


73 


Union 


77 


52 




36 


70 


55 


70 


57 


73 


Nonunion 


80 


27 




67 


80 


60 


87 


93 


73 



Source Data collected by me U S Commission on Civil Rights' s .rvey, August 1978-Apnl 1979 

• Bold type indicates that the union 'nonunion difference is statistically significant at the 05 level Appendix E indicates which regions, South and'or 
non-South. were statistically significant The number of respondents to a question can be found in table B 1, appendix B 

* This can be interpreted as follows Among establishments with a promotion system. 94 percent used seniority in the promotion decision 



■ © 
ERJC 



such factors are not "designed, mtended or used to 
discnmmate Federal courts, ,n interpreting this 
provision of the act, have found the use of selection 
factors m employment situations to be discriminato- 
ry and illegal if the selectio,, factor has an adverse 
impact on minority or female job applicants (unless 
the employer can prove that there is a clear relation 
between the selection factor and employees' job 
performance, the use of the factor is necessary for 
the conduct of business, and there is no less 
discriminatory alternative) • In other words, if the 
employer can show that an employee's performance 
on a selection factor is associated with the employ- 
ee's performance on the job, the employer may use 
the selection factor even though it may have an 
adverse effect on t individual or on a specific 
group of employees'" To show an association 
between employee performance on a selection factor 
and on the job, a validation study mU st be per- 
formed 

Federal agencies with responsibilities under Title 
VII of the Civil Rights Act of 1964 and for 
provisions of other antidiscrimination statutes have 
issued guidelines defining the types of validation 
studies that are acceptable under law. The Uniform 
Guidelines are presently the definitive administra- 
tive interpretation of the requirements of Title VII 
and Executive Order No 1 1246 regarding employee 
selection procedures 11 

The Uniform Guidelines require that employers 
using a wide variety of selection procedures, under 
particular, commonly encountered job situations, 
conduct validation studies to determine whether the 
selection procedures are job-related 12 When em- 
ployers were queried in the Commission survey as to 
whether they had validated their use of selection 
factors for promotion, few indicated that they had 
" 42 USC §2000e -2(h) (1976) 

• V,ol.,t„,n of Title VII by the illegal use of select™ factors has 
been found in a substantial number of cases See part II of this 
report 

" Nonetheless, such a section fa.tir should not be used if 
another fcrior. w.th lesser adverse unpad or „0 adverse impact, is 
available See see U B , "Uniform Guidelines on Employee 
Selection Procedures** 29 C F R $|n07 1B(1V78) 
" 29 CFR §1607 ( ,g 7R) See d5SLUsMOn of thc Gu|dc||||ps 
forth m part II 

11 It is not necessary tor an employer to validate a selection 
procure if the- i mplov. , has demonstrated that the pr.uedur. 
has no advtr* tffed »,, mmonlics and women Nor ,s it 
fie,essarv for an employer to validate where it is technically not 
feasible, in other words, where there is an insufficient number of 
employees m a particular type- of job to permit a statistically 
reliable validation Much to be .ondu.ted [f a validation study i"s 

M) 



done so Although written tests vere the factor that 
had most frequently been validate i by employers, 
two-thirds of them indicated that they had not 
validated their use of written tests. The low percent- 
ages of establishments performing validation studies 
indicate that some or all 13 of the establishments that 
should have validated their selection procedures 
under Federal guidelines have not done so. 

Local Unions' Awareness of and Role in 
Employer Use of Selection Factors 

If these commonly used factors had little or no 
meaning for promotion, transfer, or training oppor- 
tunities of women and minorities, the union role in 
their use would be of little interest. The survey data 
show, however, that these selection factors are 
frequently used. Further, the Commission survey 
data show that many union-represented minorities 
and women 14 are employed in companies using these 
selection factors (see table 3.2). Since they can have 
a negative impact on women's and minorities' job 
advancement prospects (see part II of this report), 
and since most employers in the Commission survey 
had not validated their use, the question arises 
whether the unions were aware that these factors 
were being used, whether their contracts required or 
prohibited the use of any of these factors, or 
whether they opposed the use of any of these 
factors. 

Local Union Awareness 

Officials from the 77 local unions in the Commis- 
sion survey whose bargaining partners (employers) 
were also surveyed were asked which selection 
factors their bargaining partner used to select em- 
ployees for pi emotion, transfer, and training. Since 
employers were also asked which selection factors 

technically not feasible, the employer should either modify the 
selection procedure to eliminate the adverse impact or justify its 
continued use in accord with Federal law See "Uniform 
Guidelines on Employee Selection Procedures" 29 C F R 61607 
6B(I978) * 

" H is not possible to determine how many establishments should 
have validated their selection procedures because it , s not 
necessary for the employer to do so in the instances listed , n the 
preceding note 

'♦ The work force statistics as well a.s the information on the use 
of each selection factor were supplied by company officials 
during the Commission survey of establishments When a compa- 
ny official lephed ''don't know** either tc the question concerning 
the use of a selection factor or to the question on the race 
ethnicity, and sex makeup of the establishment's work force the 
establishment was excluded from the calculations displayed ,„ 
table \ 2 
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TABLE 3.2 Percentages of Establishments' Employees that are Minorities or Women Among 
Establishments Using Particular Selection Factors for Promotion, by Union 
Status, 1978-79 



Seniority 


Written 
Tests 


Written 

Performance 

Evaluations 


Intervipws 


Educational 
Qualifications 


Prior Prior 
Related Work Supervisors' Specialized 
Experience Recommendations Training 


For those establishments that 
used the factor, the percentage 
of employees who are: 
















Minorities 
















Union 37* 


32 


35 


39 


35 


34 


42 


36 


Nonunion 31 


22" 


30 


29 


30 


31 


30 


30 


Women 
















Union 24 


25 


37 


25 


28 


28 


26 


22 


Nonunion 40 


28 a 


41 


41 


39 


41 


41 


38 



Source Data collected by the U S Commission on Civil Rights survey. August 1978-Apnl 1979 



* This percentage is based on fewer than 10 cases See appendix B, for detailed table showing number of cases 

* This can be interpreted as follows Among the unionized establishments that used seniority for promotion, 37 percent of the employees were minorities 



they used, the Commission uas able to match the 
responses of both collective-bargaining partners and 
to determine whether local union officials were 
aware of employers' use of the factors » The data 
indicate that unions were »hnost always more aware 
of employers 1 use of seniority for promotion, trans- 
fer, and training than of any other factor. Ninety- 
five percent o' the local un«on officials were aware 
of their bargaining partner's use of seniority for 
promotion, but one-quarter to one-half of the union 
officials were not aware that their bargaining part- 
ners used any other factor* except prior related 
work experience for promotion decisions (see table 
3.3) 

For transfer decisions, the differences in union 
officials' awareness of factors' use .vas even greater 
Ninety-eight percent of the local union officials 
were aware that their bargaining partners used 
seniority for transfer dec n Sf while 21 percent of 
the union officials were av a e of the use of written 
tests and 30 percent were aware of the use of 
educational qualifications in transfer decisions. 
Union officials' awareness varied also by personnel 
action. For instance, in most cases proportionately 
fewer of the unions wer. aware of the establish- 
ment's use of interviews for transfer than for 
promotion or training decisions 

Local Union Role 

Local union off! participating in the Commis- 
sion survey were asked if their collective-bargaining 
agreements specifically required or prohibited the 
use of particular selection factors. They were also 
asked whether their union was opposed to the use of 
any selection factors even if the contract did not 
prohibit it 

Data from the Commission survey indicate that 
unions play an active role in making sure that the 
contract language specifically requires the employer 
to take seniority mto account for promotion, trans- 
fen and training decisions None of the locais in the 

15 In case> when an employer slated that a factor was used ard 
the umon official indicated that it was not or that he or .he did not 
know whether or not it was used, .t was assumed that the factor 
actually was used, personnel officials are expected to have more 
detailed knowledge than union offiuJs of the practices they 
actually us 

M One union moated mat the collective-bargaining agreement 
prohibited the use of written tests for promotion 
" See Adverse Impact of Selection Cnteria m PmnoUun 
Training, and Transfer Decisions in Par; II of this report 
• Unions lack of opposition to employers* use of stmontv Ldn hi 



survey reported that the contract prohibited the use 
of seniority (see table 3 4) Similarly, none reported 
that their locals opposed the use of seniority for 
these personnel procedures Conversely 90 percent 
or more of the locals reported that their contracts 
required the use of seniority for each of the three 
personnel decisions 

None of the union officials stated that their 
contracts required the use of written tests, written 
performance evaluations, interviews, educational 
qualifications, or supervisor's recommendations for 
promotion decisions Very few reported that the 
contracts required the use of any of the factors 
except seniority for transfer or training decisions. 
With one exception, 16 union officials indicated that 
the use of these selection factors for promotion, 
transfer, and training was not specifically prohibited 
by the collective-bargaining agreement. Further, 
very few union officials indicated that their union 
was opposed to the employer's use of these selection 
factors, with the exception of written tests Even in 
that case, half of the locals did not oppose their use 
for promotion and two of tne three locals whose 
bargaining partners used them for decisions regard- 
ing training did not oppose their use. This lack of 
union opposition to the use of these selection 
factors— factors that courts have found can have an 
adverse impact on minorities and women 17 and have 
generally not been validated by the unions' bargain- 
ing partners— indicates a lack of action on the part 
of the unions to work to ensure equal employment 
opportunities for the minorities and women that they 
represent. 18 

International Unions' Role in the Use of 
Selection Factors 

The Commission posed the sam^ questions that 
were asked of the local unions to the seven interna- 
tional unions in the Commission survey that had 
national contracts 1 * in the industries chosen for 
emphasis in this study. These seven were asked 

best exemplified by union officials* response to a qi n asked 
on the Commission surv ev When queried, 22 percent .e union 
officials indicated that semontv provisions in the collective- 
bargaining agreement had been altered during the past 10 years to 
expand employment opportunities for minorities and women 
This percentage indicates that although there was much publicity 
and litigation during this 10-year period on the negative effect 
many seniority systems have on the employment opportunities of 
minorities and women, the seniority systems used by this group of 
emplovcrs dn d unions have remained unchanged m m-M cases 
Ihes' ^mtraUs were n* izotuted bv the international and 
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TABLE 3.3 Percentages of Local Unions That Were Aware of Employers' Use of Particular Selection 
Factors for Promotion, Transfer, and Training, 1978-79 





Seniority 


Written 
Tests 


Written Prior Prior 

Performance Specialized Related Work Educational 

Evaluations Interviews Training Experience Qualifications 


Supervisor's 
Recommendations 


Percentage of unions that 
were aware of t.ie employer s 
use of factor 












For Promotion 


95* 


50 


71 64 67 


85 20 


68 


For Transfer 


98 


21 


64 37 48 


59 30 


38 


For Training 


75 


93 


17 a 64 67 


58 60 


62 a 



Source Data collected by the U S Commission on Civil Rights' survey, August 1978-Apnl 1979 

■ This percentage is based on fewer than 10 cases See appendix B 3, appendix B, for detailed table showing number of cases 

• This can be interpreted as follows 95 percent of the locals were aware of their bargaining partners' use of seniority for promotion decisions 
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TABLE 3.4 Had Taken a Stand on the use of Particular Selection 

■-actors for Promotion, Transfer, and Training, 1978-79 

Written Pnor Prior 

Seniority Teste" fSh^hc 6 «nt Specialized Related Work Educational Supervisor's 

be^ionty Tests_ Evaluations interviews Training Experience Qualifications Recommendations 



For those unions that were 
aware of the employer's use 
of factor: 

Percentage of locals that had 
taken a stand on use of 
Factor 



For promotion 
Contract Required Use 


93* 


0 


0 


0 


7 


30 


0* 


0 


Contract Prohibited Use 


0 


7 


0 


0 


0 


C 


0 a 


0 


Unions Opposed Use 


0 


50 


33 


4 


3 


2 


0 a 


8 


For transfer 
Contract Required Use 


90 


o- 


0 J 


14 a 


8 


21 


0* 


0" 


Contract Prohibited Use 


0 


0* 


0* 


0 3 


0 


0 


o- 


0' 


Unions Opposed Use 


0 


67* 


14- 


O a 


0 


0 


o a 


0* 


For training 
Contract Requ.red Use 


91 


15 


0* 


0 a 


0 a 


0* 


o* 


0* 


Contract Prohibited Use 


0 


0 


0* 


0* 


0* 


0* 


o a 


o a 


Unions Opposed Use 


0 


23 


0 d 


0" 


0 a 


0 a 


0 a 


20 3 



Source Data collected by the 'J S Commission on Civil Rights survey. August 1978-April 1979 
•Th,s percentage « based on (ewer than 10 cases See appendix B 4, appendix B. for detailed table showing number of cases 
' JlSWiS^ °' ^ '° CalS ™ 3ware ° f the,r b -9-ng partners use of seniority stated M the collects 
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about one of their major national collective-bargain- 
ing contracts.* 0 More specifically, the international 
unions were asked if their bai gaining partner used 
any of the selection factors emphasized in this study. 

Results from the Commission survey indicate that 
six of the seven internationals reported that seniority 
was used for promotion decisions 21 (see table 3.5). 
Each of the six internationals indicated that the use 
of seniority for promotion decisions was required b> 
the contract, and none of the internationals was 
opposed to its use. Three of six internationals — the 
United Auto Workers, the International Brother* 
hood of Electrical Workers, and the Amalgamated 
Meat Cutters and Butcher Workmen — indicated that 
written tests were used for promotion decisions. All 
three stated that they were opposed to the use of 
written tests for promotion decisions, and one other 
international, the United Steelworkers of America* 
reported that the contract specifically prohibited the 
use of non-job-related written tests for promotion 
decisions. Four internationals — the Auto Workers, 
Steelworkers, Electncal Workers, and Garment 
Workers — reported that prior specialized training 
and prior related we r k experience were used for 
promotion decisions. The Auto Workers, Steelwork- 
ers, and Garment Workers reported that supervisors* 
recommendations were also used for promotion 
decisions. 

None of the internationals stated that written 
performance evaluations, interviews, prior special- 
ized training, or supervisors* recommendations were 
specifically prohibited by the contract for promotion 
decisions. Two internationals, the Meat Cutters and 
the Auto Workers, were opposed to the use of 
written performance evaluations, and the companies 

covered more than one establishment legated 'n more than one 
region of the country The bargaining partners for those unions 
interviewed about one of their national contracts were as follows 
USwA (U S Steel), UAW (Ford Motor Co ), AMCBW (Wilson 
Food Corporation), IBEW (RCA), ACTWU (The Arrow Co , 
Cluett Peabody), ILGWU (Jonathan Logan, Inc ), CWA (Chesa- 
peake and Potomac Telephone Co ) 

Commivsion staff conducted face-to-face interviews with inter- 
national union officials on the following dates USWA Feb 23, 
1979, UAW Mar I, 1979, AMCBW Mar 6, 1979, IBKW Mar 16, 
1979, ACTWU Mar 20. 1979, ILGWU M .r 22, 1979, and CWA 
Apr 10, 1979 

n The seventh the Communications Workers of America, 
indicated th*»* efinitive responses to questions on promotion and 
transfer practice * could not *n given 
n Staff interview. Mar 16, 1979 

M At the time of the interview, the consent decree under which 
the contract had been developed no longer applied "Prior to Jan 
19. |979 the consent decree imposed an elaborate, promotion 
system Now that the decree has expired [we] do not kn<>w how 



did not use this selection factor foi promotion 
decisions Further, the Auto Workers official indi- 
cated that the union was opposed to all selection 
factors for promotion decisions except for seniority. 

Two international unions, the Electrical Work- 
ers 22 and the Communications Workers of America 23 
stated that their bargaining partners did not have a 
formal transfer system. Of the remaining five unions 
that reported that their bargaining partners had 
formal transfer procedures, all reported that seniori- 
ty was used. Only the Meat Cutters international 
indicated that its bargaining partner used written 
tests for transfer decisions and this international was 
opposed to the use of written tests 

Regarding the use of selection factors for training 
decisions, most international officials indicated that 
their bargaining partners did not have formal train- 
ing programs. The Auto Workers, the Steelworkers, 
and the Electrical Workers international officials 
indicated that their bargaining partner had a formal 
training program. 24 The Steelworkers indicated that 
their bargaining partner used all of the factors except 
written tests for training decisions. Of these factors, 
only seniority was required by the contract and none 
was opposed by the union. The Electrical Workers 
reported that seniority, interviews, and prior special- 
ized training were used by their bargaining partner 
and that the use of seniority was required by the 
contract The use of written tests was required by 
the Auto Workers* contract. As table 3.5 indicates, 
seniority was almost always used by the unions* 
bargaining partners for promotion, transfer, and 
training decisions, and the contracts almost always 
specifically required its use. 25 

the company w;!] do things" Staff inte* *»e**/, Apr 12, 1979 (n 
comments on this report in draft, BLS noted that "there are 
explicit provisions for transfers in CWA contracts " Norwood 
Letter, p 3 

34 In comments on this report in draft, the United Automobile 
Workers noted that its job development and training department 
provides "preapprcnttceshtp training for minorities and females in 
many locations to assist in meeting eligibility requirements for 
entry into the apprenticeship program Where the above services 
are not available, it is recommended that similar programs are 
implemented in cooperation with Project Outreach " Benjamin C 
Perkins, director, UAW Fair Practices and Antidiscrimination 
Department, Letter to Louis Nunez, Staff Director, U S Com- 
mission on Civil Rights, Jan 19, 1981, p 2 

" It is far from clear that union officials* commitment to seniority 
is matched by equal commitment by workers generally or even by 
union members One survey of about 3,000 workers inquired 
whether, in promotions, an opening ought to be offered first to 
the most senior applicant or to the one who has the "best training 
and experience for the job" Light percent of all workers 



TABLE 3.5 International Unions' Stands on the Use/Nonuse of Particular Selection Factors, 1978-79 




Seniority 


Written 
Tests 


Written 
Performance 

F*\/£ili latinnc 

L-VCMUdllUI n 


Prior Prior 

Specialized Related Work Educational 
Interviews Training Experience Qualifications 


Supervisors 
Recommendations 


Internationals' Stands 

For Promotion 
Factor Was Used 


6* 


3 




2 


4 


4 


2 


3 


Contract Required Use 


6 


0 


o 


0 


0 


1 


0 


0 


Contract Prohibited Use 


0 


1 a 


o 


0 


o 


n 
u 


i 


0 


International Opposed Use 


0 


3 


2 3 


1 3 


o 


n 
u 


U 


0 


For transfer 
Factor Was Used 


5^ 


1 


o 


0 


1 


1 


C 


1 


Contract Required Use 


4 


0 


o 


0 


0 


0 


0 


0 


Contract Prohibited Use 


0 


0 


o 


0 


0 


0 


0 


0 


International Opposed Use 


0 


1 


0 


0 


0 


0 


0 


n 

w 


For training 
Factor Was Used 


2* 


1 


1 


2 


2 


1 


1 


1 


Contract Required Use 


2 


1 


0 


0 


0 


1 


0 


0 


Contract Prohibited Use 


0 


OT 


0' 


0 


0 


0 


r 


V 


International Opposed Use 


0 


0 


0 


0 


0 


0 


0 


0 



this study ACTWU. the CWA, the MCBW. and the ILGWU that had national contracts in the industries chosen tor emphasis in 

' The company did not use this selection factor 

°TwoSL n t S IO ,ho !SpS5 ,ed H , ^ , ™ C A on,raCt P rohlbl1 ^ the use of this factor unless ,t was )ob-related 

' IZ mZZZfs m^AC™? ,h?r^ partnerS dld not have a,ormal '^nsfer system 

Four internationals, the ACTWU. the CWA, the AMCBW, and the UGWU. stated that their bargaining partners did not have a formal training system 

'KW£E^ One international, 
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Although the use of written tests, written perfor- 
mance evaluations, and interviews for promotion, 
transfer, and training decisions can adversely affect 
employment opportunities of minorities and women, 
international contracts seldom barred their use. In 
only a few cases did the internationals oppose the 
use of any selection factor for employment deci- 
sions. The use of written tests for promotion deci- 
sions was opposed most often — by three of the six 
iiu national unions with a national collective bar- 
gaining agreement— yet only one contract prohibit- 
ed their use. These figures were reflected at the local 
level* half of the local unions surveyed by the 
Commission opposed the use of written tests for 
promotion, but only 7 percent of all collective 
bargaining agreements at the local ievel prohibited 
their use 

Summary 

Employers in the industries covered by this study 
used a variety of selection factors to choose employ- 
ees for promotion, transfer, and training. Seniority, 
written tests, supervisors' recommendations, and 
prior related work experience were among the 
selection factors commonly used by employers in 
the Commission survey. More unionized than nonu- 
nionized employers used seniority and tests. The 
other factors were used more often by nonunionized 
employers. Seniority, by far, wa J most frequent- 
ly used selection factor by unionized employers in 
promotion and transfer decisions Employers used 
interviews, prior related work experience, and prior 
specialized training with nearly as much frequency 
as seniority in determining whether an employee 
was qualified to enter a training program Written 
tests, educational qualifications, and supervisors' 
recommendations were other factors used by more 
than half of employers for training decisions. 

Information gathered for this report indicated that 
seniority, tests, and interviews can have an adverse 
impact on the job advancement prospects of minori- 
ties and/or women. The other factors discussed also 
can have such an impact in some job situations (see 
part II of this report). Furthermore, most employers 
in the Commission survey had not validated their 
use of these factors to establish their job relatedness 
There is, therefore, a strong presumption that many 
establishments were not fulfilling their obligations 
under the EEOC's Uniform Guidelines for Employ- 
generally and 16 pert en! of union members preferred the seniority 
rule Chamberlain and Oilier! I he I abarSa tor, p 2^ 



ee Selection Procedures. The use of selection factors 
that do not accurately determine future job perfor- 
mance and that have not been validated in accor- 
dance with the Uniform Guidelines violates Title 
VII of the Civil Rights Act of 1964. Unions are 
obligated to ensure compliance with the hw and to 
protect their bargaining units from illegal proce- 
dures used by employers. 

Most local union officials were aware of employ- 
ers' use of seniority, but a substantial proportion of 
such officials were unaware of employers' use of the 
other factors discussed in this chapter for promotion, 
transfer, and training decisions. These union officials 
were not sufficiently well-informed to help assure 
that employers' practices provided equal opportuni- 
ty to minority and female employees whom they 
represent 

With rare exceptions, local union officials who 
were aware of employer use of factors other than 
written tests for promotion, training, and transfer 
decisions did not oppose such use. At least half of 
local officials also did not oppose the use of tests for 
promotion or training decisions Almost no collec- 
tive-bargaining agreements prohibited the use of 
these selection factors, while the great majority of 
locals' contracts required the use of seniority. Final- 
ly, Commission survey results indicate that substan- 
tial numbers of union-represented minorities and 
women were in bargaining units where these selec- 
tion factors were used by employers 

International union officials' responses concerning 
the continued use of seniority paralleled the local 
union officials' responses. Some of the international 
unions, however, appeared to oppose the use of 
written tests, written performance evaluations, and 
interviews for promotion decisions, yet this opposi- 
tion had yielded little change in contract language 
Thus, the Commission survey results indicate that 
international unions have not acted systematically 
and with determination to improve their own or 
their locals' policies with regard to selection proce- 
dures that can adversely affect the women and 
minorities whom they lepresent 

These results are especially important when con- 
sidered in relation to part II of this report In 
particular, it is clear that unions have the legal 
authority under the National Labor Relations Act to 
bargain over selection procedures; have in fact 
bargained successfully to require employei use of 



37 



ERIC 



seniority; and have the duty, under the NLRA, to 
represent fairly the interests of all employees in their 
bargaining units. It is important to emphr size that 
many unions do not oppose employer practices that 
can have an adverse impact on the job advancement 
prospects of minorities and/or women. Moreover, 
opposition to the use of potentially discriminatory 



selection factors has not been incorporated into 
collective-bargaining agreements to prohibit their 
use Hence, unions had not worked to alter employ- 
er selection practices that can have an adverse 
impact on minorities and/or women, despite theii 
authority and their obligation to do so. 
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Chapter 4 



Union Initiatives in Improving Equal 
Employment Opportunity 



Over the past several decades, there has been a 
tendency toward greater centralization of authority 
and responsibility in international unions. In a 
growing number of unions, key negotiations are 
being conducted by or made subject to review of the 
international offices. 1 For example, international 
officers and/or field representatives often sit in on 
local union negotiations, and international unions are 
requiring that local union collective-bargaining 
agreements conform to international standards. Such 
developments increase the ability of internationals to 
influence local union bargaining behavior.* Myron 
Roomkin, in an article analyzing union structure, 

1 Myron Roomkin, "Union Structure, Internal Control and Strike 
Activity,** Industrial and Labor Relations Review, vol 29 (January 
1976), pp. 199-201 Myron Roomkin is a faculty member of the 
School of Management, Northwestern University. 
The powers that international unions have with respect to their 
local affiliates are considerable. The following discussion of these 
powers is drawn from Arthur A. Sloane and Fred Witney's 
description. They include the power to grant or refuse permission 
to locals to strike and— m the event that a local strikes in defiance 
of international union instructions— the power to withhold strike 
benefits and, in extreme cases, to take over the local on a 
trusteeship basis. Many international unions require that all local 
collective-bargaining contracts be reviewed by international 
union officers before they may come into force. Further, 
international union constitutions contain provisions for the inter- 
nal operation of their constituent locals, including, in most cases, 
the dues that locals may charge, the method by which officers are 
to be elected, and their tenure of office. Sanctions may be placed 
on local union officers and on locals themselves if these 
international union standards are violated Arthur A. Sloane and 
Fred Witney, Labor Relations (Englewood Cliffs, N J Prentice- 
Hall, 1977), pp 157-58 



noted that these types of structural changes "have 
altered the locus of power within unions." 3 

Since international unions have responsibility for 
overseeing and directing activities of their local 
union affiliates, 4 do they actively use this authority 
to work to establish policies in their locals' bargain- 
ing units that help ensure equal employment oppor- 
tunity? Unions that wish to do so must first adopt 
equal employment opportunity as a policy; second, 
they must use their authority to make it a reality. 
The policies adopted by international unions and 
their influence on local unions to affect directly the 
employment status of minorities and women are 
examined in this chapter. 

1 Roomkin, "Union Structure,'* p. 201 
» Ibid., p 199. 

4 In Myers v. Gilman Paper Corporation, 544 F.2d 837, 850, 851, 
860 (5th Cir 1977), an international union denied that it was liable 
for perpetuation of discrimination by its local, on the grounds that 
it was not the local's agent and was not a signatory to the local's 
collective-bargaining agreement. The U.S. Court of Appeals for 
the Fifth Circuit held, however, that the international had 
representatives who knew of the activities of its locals and 
through whom it could have acted. Moreover, the court found 
that its constitution gave it sufficient power to effectuate 
reasonable steps toward compliance. The court held that the 
international union violated Title VII of the Civil Rights Act of 
1964 by its failure to take steps to assure compliance by its local 
with the requirements of Title VII. (In its decision, the court of 
appeals affirmed in part, reversed in part, and remanded the case 
to the district court. 544 F 2d 837 (5th Cir. 1977). The case had 
involved seniority, and later, after the 1977 Teamsters decision of 
the Supreme Court of the United States, the fifth circuit again 
considered the case It remanded the case to the lower court for a 
broad consideration of seniority issues. 556 F2d 758 (5th Cir 
1977) at 760). 
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Union Policy 

Union conventions establish the general frame- 
work through which union policy is adopted, 
typically through formal resolution and approval of 
committee and officers' reports. Derek C. Bok and 
John T. Dunlop have described the importance of 
committees at union conventions. "Many policy 
issues are worked over in committee [such 
as]. . .amendments to the constitutions, dues in- 
creases, and major new programs. . .along with 
resolutions relating to collective bargaining 
goals. . . ."■ In most unions, committees hold hear- 
ings before the convention, where priorities are 
narrowed and the interaction of interests takes place. 

In view of the importance of committees at union 
conventions, the Commission survey identified 
which unions made use of convention committees to 
foster equal employment opportunity for minorities 
and women. The responses varied among the inter- 
nationals surveyed.* Three of the 1 1 international 
unions^Steelworkers, Service Employees, and 
Meat Cutters— reported that they maintained perma- 
nent convention committees that were primarily 
concerned with minority and women's employment 
issues. 7 Five of the internationals— Auto Workers, 
Textile Workers, Communications Workers, Gar- 
ment Workers, and Hotel and Restaurant Employ- 
ees—responded that they did not have permanent 
convention committees specifically formed to han- 
dle such issues, but that they normally created 
temporary committees to deal with civil rights and 
women's rights issues, usually for the duration of the 
international convention. 8 Three internationals— the 

• Derek C Bok and John T Dunlop, Labor and the American 
Community (New York Simon and Schuster, 1970), p 74. Derek 
Bok is president of Harvard University Former Secretary of 
Labor John Dunlop is Lamont University professor of business, 
Harvard Business School and formerly served as chairman of the 
Pay Advisory Committee to the President of the United States 
Roomkin notes that union "conventions permit communication 
between leaders and members, give members an opportunity to 
influence policies directly (many of which involve shifts in the 
locus of power), serve as a court of final appeal against 
bureaucratic and administrative abuses, and allow members to 
review the performance of national leaders, since the tenure of 
leaders is usually coextensive with the interval between conven- 
tions " Roomkin, "Union Structure," p. 203 See also Phillip 
Marcus, "Union Conventions and Executive Boards A Formal 
Analysis of Organizational Structure," American Sociological 
Review vol 31 (February 1966), pp. 62-63, 65. Philip Marcus 
formerly taught at the University of Michigan. 
• Staff interviews Auto Workers (UAW) Mar 1, 1979 Steel- 
workers (USWA) Feb 23, 1979, Machinists (IAM) Mar 20, 1979 
Electrical Workers (IBEW), Mar, 16, 1979, Retail Clerks (RCIU) 
Feb 16, 1979, Clothing and Textile Workers (ACTWU) Mar 20, 
1979, Communications Workers (CWA) Apr 10, 1979, Service 
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Machinist-, 9 Electrical Workers, 10 and Retail 
Clerks 11 -responded that they had no committees 
set up for this purpose 

The types of resolutions introduced at conven- 
tions provide one indication of the level of union 
commitment to civil rights and women's rights. 
International unions were asked if they had adopted 
official policy statements or resolutions on specific 
employment issues that affect minority and female 
employees. Ten of the 11 (the exception was the 
Communications Workers) reported that their reso- 
lutions included the expansion of promotion oppor- 
tunities for women and minorities. Respondents for 
eight of the international unions indicated that their 
convention had taken an official stand that job 
training programs for minorities and women be 
established. More than half of the international 
unions affirmed that they had addressed the issues of 
establishing child care centers for working parents 
and providing libe-al maternity-related leave provi- 
sions for women. Five internationals reported that 
their convention had adopted resolutions to increase 
the number of minorities in policymaking positions 
within the international union and seven internation- 
als reported taking these steps regarding women (see 
table 4.1). 

International Union Implementation of 
Policy 

Staff Services 

Most international unions are equipped to conduct 
research and examine a wide variety of subject areas 

Employees (SEIU) Mar 15, 1979, Meat Cutters (AMCBW) Mar 
6, 1979, Garment Workers (ILGWU) Mar 22, 1979, and Hotel 
and Restaurant Employees (HRE) Mar 14, 1979 
7 StafT interviews Feb. 2J, 1979, Mar 15, 1979, and Mar 6, 1979 

• StafT interviews Auto Workers (UAW) Mar I, 1979, Clothing 
and Textile Workers (ACTWU) Mar 20, 1979, Communications 
Workers (CWA) Apr 10, 1979, Garment Workers (ILGWU) 
Mar 22, 1979, and Hotel and Restaurant Employees (HRE) Mar 
14, 1979 In its comments on this report in draft, the UAW 
indicated that it has a convention appeals committee "charged 
with handling appeals during conventions including any discrimi- 
nation problems subject to review by the subsequent regular 
constitutional conventions." Perkins Letter, p 2 

• The IAM reported that its conventions occur every 4 years and 
that it has no permanent convention committees Although its 
department of civil rights was mandated at its 1976 convention, 
IAM does not establish temporary convention committees on 
civil rights or women's rights Staff interview, Mar 20, 1979 

10 The IBEW said that it had no convention committees to deal 
with civil and women's rights Staff interview, Mar 16,1979 

The RCIU noted that it had no permanent convention 
committees of any kind Staff interview, Feb 16,1979 
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TABLE 4.1 International Unions' Resolutions, 1979 



Resolutions International Unions with Resolutions 



Expanding opportunities 
for women 


UAW 


USW 


IAM 


IBEW 


RCIU 


ACTWU 




SEIU 


AMCBW 


ILGWU 


HRE 


Expanding opportunities 
for minorities 


UAW 


USW 


IAM 


IBEW 


RCIU 


ACTWU 




SEIU 


AMCBW 


ILGWU 


HRE 


Establishing job training 
programs for minorities 


UAW 


USW 


IAM 


IBEW 




ACTWU 




SEIU 


AMCBW 




HRE 


Establishing job training 
programs for women 


UAW 


USW 


IAM 


IBEW 


a 


ACTWU 


a 


SEIU 


AMCBW 




HRE 


Establishing child care 
centers for working 
parents 


I IA\A/ 


UoW 








APTVA/I I 
MO I VV U 


P\A/A 
wVVn 


OCII I 
OCIU 


AMCRW 

nivivuvv 


ILGWU 


HRE 


Providing liberal 
maternity-related leave 
provisions for women 


UAW 


USW 




IBEW 


HCIU 


ACTWU 


CWA 




AMCBW 




HRE 


Increasing the number ot 
minorities in 
policymaking positions 
within the international 
union 


UAW 


USvV 










CWA 




AMCBW 




HRE 


Increasing the number of 
women in policymaking 
positions within the 
international union 


UAW 


USW 






RCIU 


ACTWU 


CWA 




AMCBW 




HRE 



Source Data collected by the U S Commission on Civil Rights survey. August 1978-Apnl 1979 
No data are shown for the Teamsters since that international declined to partictpate in the survey 
* Respondent responded don t know or question was not applicable 
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vital to union interests. Sanford Cohen, in his book 
Labor in The United States, lists the professional staff 
of the United Auto Workers which includes "econo- 
mists, lawyers, social workers, actuaries, and special- 
ists in metropolitan planning, industrial hygiene, 
older workers, social security, and radio engineering 
and broadcasting." 13 Individual departments also 
handle "the special problems of women members, 
retired workers, and veterans." 13 

To determine the degree to which internationals 
in general employ staff at their headquarters to work 
on civil and women's rights issues, the Commission 
asked union officials how many persons they as- 
signed major responsibilities in the area of civil and 
women's rights, for each international union partici- 
pating in the survey (see table 4.2). Among 9 
internationals, 45 employees of 5,669 staff employ- 
ees (which represents less than 1 percent of the 
combined staffs of the 9 internationals) were as- 
signed major responsibilities in the area of civil and 
women's rights. Two of the internationals surveyed, 
the Garment Workers 14 and the Hotel and Restau- 
rant Workers, 15 indicated that they had no full-time 
professional staff persons assigned to work primarily 
in the area of civil and women's rights. Two other 
international unions, the Electrical Workers and 
Service Employees, assigned one person major 
responsibility in this area. The remaining interna- 
tionals allowed for staffs ranging from 2 to 19 
persons. 

International union officials were also asked to 
clarify the nature of the responsibilities of those 
assigned to work on civil rights and women's rights. 
Each of the international unions in the survey 
indicated that the duties and responsibilities of the 
assignment require not only the development of 
plans and programs to eralicate discrimination 



19 Sanford Cohen. Labor in the United States (Columbus, Ohio 
Charles E Merrill, 1979), p 111 Sanford Cohen is professor of 
economics at the University of New Mexico 

13 ibid 

14 Although the ILGWU responded that "no one has exclusive 
responsibility" for civil and women's rights and that it "has no 
separate departments" for these areas, the union has "a strong 
political department" that handles legislation (eg, ERA), it is 
"active in educating its members" about civil and women's rights, 
and it "supports [civil and women's rights] organizations ard 
coalitions both personally and financially " Staff interview, Mar 
22, 1979 

,s Although the HRE responded that "no one spends full time" 
on u\il and women's rights, it noted that the vice prtsident-at- 
larpe helps to "develop policy positions for the general executive 
boards' decisions and implementation in this area [HRE] stands 
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within the union, but also include the implementa- 
tion ot other international union policies regarding 
civil and women's rights. Other duties included 
assisting in civil rights grievances and complaints, 
involvement in litigation and in the negotiation of 
collective-bargaining agreements, conducting educa- 
tional programs and providing information in the 
areas of civil and women's rights, and participating 
in community activities 16 Although this iist is not 
exhaustive, it indicates that the responsibilities of 
staff assigned to work :n civil and women's rights 
are often complex and time-consuming, particularly 
in view of the small staff sr.e. 

International Union Guidance to Locals on E^ual 
Employment Opportunity Issues 

International unions furnish both leadership and 
guidance to their locals and other subordinate bodies 
on a variety of issues. Most internationals have 
adopted an organizational structure that allows them 
the opportunity to monitor closely the activities of 
their local unions. Sanford Cohen has noted, how- 
ever, that "no matter how closely the national 
supervises the local, the business of day-to-day 
unionism such as contract administration, grievance 
processing, and looking after spontaneous problems 
must be handled by the local official." 17 The success 
of the union as a whole, therefore, depends on the 
caliber and training of its local officials. 18 

The 11 international unions surveyed in the 
Commission study were asked if they conducted 
training programs for the officers of their regional 
and local union affiliates to assist :hem in handling 
issues that relate to their minority and female 
members. Eight of the internationals— Auto Work- 
ers, 19 Service Employees, Meat Cutters, Garment 

with the AFL-CIO on its policies related to minorities and 
women If a delegate to a civil rights or women's rights 
organization needs guidance on how he or she should proceed, 
[the vice president-at-large gives] the guidance " The HRE added 
that t*vo local union leaders are active in the Coalition of Labor 
Union Women and the National Organization for women Staff 
interview, Mar 14, 1979 
,# Staff interviews February 1979-Apnl 1979 
,7 Cohen, Labor m the US ,p 112 

" A 1980 study by the Coalition of Labor Union Women notes 
that "stewards and representatives are often unprepared and 
untrained to deal 'Niectively with Qob discrimination] issues " On 
the other hand, the report notes that "other unions and associa- 
tions provide additional education and training for their members, 
staff and leaders " Absent from the i^enda. p 16 



0 * 



Workers,* 0 SteelworkeiV' Communications Work- 
ers, 11 Retail Clerks, 13 and Clothing and Textile 
Workers — responded th^t they had conducted this 
special training. 14 The Electrical Workers and the 
Hotel and Restau/ant Employees indicated that the 
international had conducted no such training, 18 and 
the respondent for the Machinists stated that the 
international was undertaking the first training pro- 
gram of this type in April 1979, 1 * shortly following 
the date of the interview with Commission staff. 
Three regional conferences were subsequently held 
between October 1979 and February 1980 to inform 
regional and local staff of the Machinists of civil 
rights laws and procedures.* 7 

All of the ^a*ional unions included in the 
survey, with tn^ jeption of the Hotel and Restau- 
rant Employees, reported that they conducted simi- 
lar types of training for their headquarters staff, 
including field personnel, to assist them in handling 
issues that relate expressly to minority and female 
members. Most of the international unions indicated 
that they conducted these training programs at least 
once a year. 

International Union Review of Negotiated 
Contracts 

International unions have the right to review and 
approve or reject the contracts that are negotiated 

lf The UAW noted that it conducts summer training programs 
for members of locals Although most of the program is focused 
on general union activities, the program contains a civil rights 
component Staff interview, Mar 1,1979 

** The ILGWU indicated that in addition to training it also has 
classes for members and officers to acquaint them with issues 
concerning females and minorities Staff interview, Mar 22, 1979 
%t The USW noted t!iat its training program is an "ongoing" 
process and that each new staff member goes through the 
program Staff interview, Feb 23, 1979 

n The CWA said that it started its program 4 or 5 years earlier, 
but could not identify when the last training program has 
occurred Staff interview, Apr 10, 1979 

n The RCIU added that it had a women's conference in 1979 
which included assertiveness training Staff interview, Feb 16, 
1979 

44 Staff interviews f.iar 15, 1979, Mar 6, 1979, Feb 23, 1979, 
Apr 6, 1979, Mar 20, 1979 

» Staff interviews Mar 16, 1979, and Mar 14, 1979 
* StafT interview. Mar 20. 1979 
17 Commission staff telephone interview, July 10. 1980 
M Roomkin, "Union Structure," p 201 

n Benjamin O Wolkinson. blacks. Unions and the EEOC (Lex- 
ington. Mass Lexington Books, 1973) p 1 14 
*• The IAM stated that "the national union does not [review 
contracts], but the committee structure [it was then] setting up on 
the local and district level will probably get involved in 
(revievt contracts J" Further, IAM stated that it circulated a 
"model contract to locals as a guide to their contract negotia- 
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by the subordinate bodies. My r on Roomkin, in an 
article on union structure, has pointed out that in 
some unions approval of contract demands must 
have occurred befor negotiations begin, but others 
may be approved after negotiations have been 
concluded. "Many unions send national representa- 
tives to participate in, and sometimes direct, negotia- 
tions involving subordinate bodies. Settlements neg- 
otiated by subordinate bodies frequently require the 
approval of the national." 1 * Benjamin Wolkinson has 
noted that "Most internationals have the right to 
grant and lift charters, regulate the dispensation of 
strike funds, and approve or reject contracts." 29 

To determine whether international unions review 
their locals' bargaining activities with respect to 
equal employment opportunity, international offi- 
cials were asked to specify the type of contract 
review process used by their union (see table 4.3). 
Officials of the 1 1 international unions included in 
this report were asked if they reviewed their 
subordinate bodies' contracts to determine whether 
any provisions restrict employment opport* i.ies of 
women and minorities. Six reported tha \iey did 
not do so on a routine basis. Nevertheless, of these 
six — the Machinists, 30 the Electrical Workers, 31 the 
Textile Workers," the Garment Workers, 33 the 

tions " The model contract had been revised over the past years 
to include sex, age, and handicap in the antidiscrimination clause 
The model contract was also to be changed to be in accordance 
with the law on maternity leave. Staff interview, Mar 20, 1979 
91 The IBEW stated that since it did not have a large field staff, 
contracts were reviewed only to determine if their provisions 
appeared consistent with the international's policy and Federal 
law, the union added that it "only looked at contract language on 
its face " The IBEW noted, however, that it has required its locals 
to "treat their maternity leave provisions as disability provisions " 
It reported no other changes in contract provisions with respect 
to improved employment opportunities for women and minori- 
ties. Staff interview, Mar 16,1979. 

" Although the ACTWU reported that it "does not have a policy 
of reviewing contracts," it noted that it had "a policy of 
informing all parties of the stance of the union prior to 
bargaining " Among the areas in which national policy was made 
known to locals were the following (1) maternity lenve provi- 
sions should conform with disability leave provisions, and (2) a 
uniformly worded antidiscrimination clause was to be adopted 
"conforming with Federal law and making the wording reflect 
ACTWU's effort to use its grievance procedure for discrimina- 
tion rather than go to EEOC " Staff interview, Mar 20, 1979 
M The ILGWU reported that it did not review its local's 
contracts to determine whether any of their provisions might 
discriminate against minorities and women nor had it required 
any of its locals to modify any contract language during the pas» 
10 years for the purpose of expanding employment opportunities 
for minorities and women Staff interview, Mar 22, 1979 
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TABLE 4.2 Internationa! Unions' Staffing in the Area of Civil and Women's 
Rights, 1979 

StafH>ersons International Unions 

Total UAW USW IAM IBEW~RCIU CWA~TmCBW ILGwTThRE" 

Number of professional and 
clerical staff persons employed 

by the international 5669 1600 1520 400 250 400 393 289 677 140 

Number of persons as c ^ned 
major responsibilities n a area 

of civil or women's rights 45 19 9 3 1 5 3 5 0 a 0 fc 

Percent of staff persons 
assigned in the area of civil and 

women's rights 08 12 060804 12 08 17 0 0 



Source Data collected by the US Commission on Civil Rights survey February 1979-Apn) 19?9 

Ctothmg Wo*^ 'r 31 mternat ' c ? al dec ' ,ned 10 P^t-c.pate ,n the survey No data are shown for the 

,nS.onTP ^ 0f .L heSe Un '° nS rep,ied that the * dld n0t know the tota( n ^ber of 

NQhts wh lelhe SEIU T^nXJn nn ACTWU reP ° rted ^ Vmg 46 perSOnS ass, 9 ned ma J° r responsibilities for c.v.l and women s 
ngms, while trie SEIU reported having one person assigned major responsib t lit.es in the area of women s rights 

4 The ILGWU reported that no one had exclusive responsibility in the areas of civil or women s rights 

b The HRE reported that no one spent full time in the area of civil or women s rights 



TABLE 4.3 International Unions* Review of Local a, id Regional Bodies' 
Contracts, as Reported by the Internationals, 1979 

Proportion of Contracts Total Number of International Unions 

R eviewed by Internat ional^ Internationals manorial unions 

All Contracts 4 ~~~~ 



Most contracts 1 SEIU 

About half 0 

Less tha n half ~ f AMCBW 
None 



UAW USW RCIU " CWA 



5 (AM IBEW ACTWU ILGWU HRE 



Source Data collected by the U S Commission on C.vil R.ghts Survey February -979-Apri! 1979 No data are shown for thP 
Teamsters since that international declined to participate in the survey the 
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Hotel and Restaurant Employees, 34 and the Mcat- 
cutters 35 — only the Hotel and Restaurant Workers 
and the Garment Workers did not volunteer that 
some oversight effort took place. 

Routine review of contracts was done by the 
other five— the Auto Workers, 3 * the Steelworkers, rr 
the Retail Clerks," the Communications Workers, 39 
and the Service Employees 40 — and this review re- 
portedly resulted in the addition, elimination, or 
modification of provisions whose change was in- 
tended to result in improved employment opportuni- 
ties for minorities and women. Overall, six of the 1 1 
unions interviewed reported having required 
changes during the past 10 years in the bargaining 
agreements of their locals that were designed to 
improve the job status of women and minorities. 
Nevertheless, none of the locals included in the 
survey responded that their international unions had 
ever objected to any contract provisions negotiated 

34 The HRE said, "Our locals are autonomous, we cannot 
interfere with local bodies* contracts " HRE did, however, report 
having sent a "circular to its locals interpreting equal pay laws" 
and informing them that "they would have to comply with this 
interpretation in their local contracts " StafT interview, Mar 14. 
1979 

w Although the AMCBW indicated that it reviewed less than 
half of its locals* contracts, it reported that "in the very near 
future a new national policy will be instituted where regional 
bodies at the district level will have more coordination with the 
national over the review of contracts" The AMCBW also 
reported that during the past 10 years it had required its locals to 
modify their contracts to include the following (1) merger of 
male and female seniority lists. (2) addition of a "fair treatment 
qualification" statement, (3) elimination of wage differentials 
between men and women for the same job and increased wages in 
jobs that require greater skill regardless of sex, (4) expanded 
coverage of options available to women, and (5) added "female" 
to the antidiscrimination clause StafT interview. Apr 6, 1979 
M The UAW reported that it reviewed all contracts and that ovei 
the past 10 years it had requested its locals "to change provisions 
that permit employers to fire or reassign women exposed to lead " 
TTie UAW further noted that most of its progress made in 
women's rights and civil rights issues had been done (1) by 
"persuading" its locals rather than by "requiring" them to do 
things. (2) by its locals filing grievances, and (3) by the UAW's 
"lobbying on both the State and Federal level to get laws that 
require employers to change their practices " StafT interview, 
Mar M979 

17 The USW noted that "the national actually negotiates almost 
all of its locals' contracts " The review that takes place is done by 
"higher level national staff of the work that is done by the 
national staff assigned to negotiate contracts " The USW reported 
that over the past 10 years it has required its staff to negotiate 
language to (1) permit the processing of civil rights grievances at 
an advanced stage of the grievance procedures to expedite them. 
(2) move to plantwide seniority with no loss of seniority when 
promoted or transferred. (3) eliminate the requirement for starting 
or ending leave at particular stages of maternity. (4) eliminate 
non-job- related tests and tests with cultural bias, and (5) broaden 
antidiscrimination clauses to include handicap Staff interview, 
Feb 23, 1979 



by the local on the basis of possible limitation of 
employment opportunities for minorities and worn- 
en. 41 

An Information Base for Union Efforts to Obtain 
Equal Employment Opportunity 

Unions that wish to improve the career advance- 
ment opportunities of minorities and women, by 
affecting employer policies and practices, need 
information on the race, national origin, and sex of 
members of the bargaining unit and copies of 
employer affirmative action plans. Further, they 
need to establish an organizational structure in 
which equal employment opportunity problems may 
be systematically discussed and resolved. Labor- 
management committees and internal local union 
committees, if they meet regularly and have mean- 
ingful agendas, can provide such an organizational 
setting. 42 

" The RCIU said that it reviewed all contracts and that over the 
past 10 years it had "tried to tighten up language regarding 
seniority's role in promotion so that women would have an equal 
chance with men " It reported having changed contracts so that 
"maternity is treated like any other illness and women can now 
get sick pay (formerly they had to take a formal leave of 
absence) " Also the Retail Clerks said that it had seen to it that all 
contracts contain bidding procedures so that "women and 
minorities who have a lot of seniority can use it and be promoted 
without the possibility of discrimination." All contracts aie now 
reported to have an equal pay for equal work provision and any 
contracts that did not have an antidiscrimination clause have had 
one added Staff interview, Feb 16, 1979 

" The CWA stated that since all contracts are in the name of the 
international, they are all reviewed It added that "maternity 
leave legislation would automatically result in changes in contract 
provisions " CWA reported being sure that "advice had been 
given to locals regarding problems related to testing, but knows 
of no case where there has been an instruction" to negotiate for 
validation or elimination Some CWA contracts had formerly 
specified that "women be hired at grade 32 and most men at grade 
34. which gets higher pay The national has required changes in 
this sort of thing in the past 10 years" Finally, CWA has 
"consulted," but not "instructed." its locals regarding plantwide 
seniority "to expand promotion opportunities for minorities and 
women " StafT interview. Apr 10, 1979 

40 The SEIU reported that it reviews all major contracts to assure 
that they comply with Federal and State law During the past 10 
years the international said it had required its locals (J) to 
eliminate separate seniority lists for women and men, (2) to have 
maternity leave included as a disability, (3) to include provisions 
that tests cannot be given. (4) to change disparities in wage rates 
between men and women, and (5) to alter their antidiscrimination 
clauses to include sex and age StafT interview, Mar 15, 1979 

41 Staff interviews with local unions. September 1978 through 
March 1979 

41 In comments on this report in draft, the UAW noted that it 
"has a I ^-member Fair Practices and Anti-Discrimination 
Committee, to assure compliance with the anti-discrimination 

45 
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The National Labor Relations Board has permit- 
ted union requests for racial and sexual workforce 
demographics from employers if the data can be 
shown to be necessary for the proper representation 
of bargaining unit members. 43 The major case 
addressing this issue is Westinghouse Electric Corpo- 
ration v. the International Union of Electrical Radio 
and Machine Workers, AFL-CIO," a case brought 
under the National Labor Relations Act." In this 
case, th; National Labor Relations Board decided 
that a union had an unqualified right to receive from 
the employer race, national origin, and sex data 
comprising a statistical profile of the union's bargain- 
ing unit. The board also stated that under the duty of 
fair representation a union had a right to request 
such information. 4 * 

Dissemination to unions of information concern- 
ing employer affirmative action is also encouraged 
under Federal Government policy regarding nondis- 
crimination by government contractors. 47 Finally, 

policies of the union. " Benjamin C Perkins, director, UAW 
Fair Practices and Anti-Discnmination Department, Letter to 
Louis Nunez, Staff Director, U.S. Commission on Civil Rights, 
Jan 19, 1981, p. 2 (hereafter cited as Perkins Letter). 
44 Westinghouse Electric Corp (East Dayton Tool and Die Co ) 
239 NX.R B. No. 19 (1978). The U S Court of Appeals for the 
District of Columbia he™! oral argument on Westinghouse 
Electric Corp v. IUE on May 28, 1980 BNA, Datly Labor 
Report. May 28, 1980, pp A-7 to A- 10 

« 1978-79 CCH NL.R.B 15,191 (Oct 31, 1978), p 28,434 
appeal docketed. No. 78-2067 (D C Or Nov I, 1978) 
* 29 US.C §151^/5^.(1976). 

- 1978-79 CCH. N.LRB. 15,191 (Oct 31, 1978), p. 28,434 
appeal docketed, no 78-2067 (D C. Cir. Nov. 1, 1978) 
In Westinghouse Electric Corporation v. the International Union 
of Electrical, Radio, and Machine Workers, AFL-CIO, Id at 
28,434, the union requested demographic (race, sex, and Spanish- 
surname) data, copies of fair employment complaints and charges, 
and a copy of the affirmative action plan from Westinghouse Id 
at 28,436 The union stated that it needed the statistical informa- 
tion to determine if minorities and women were being treated 
equitably. Id at 28,438-41 The complaints and charges were 
needed to ascertain the discrimination concerns of its women and 
minority bargaining unit members. Id at 28,443 -44. The affirma- 
tive action plan was needed to determine if provisions in the plan 
contravened the collective-bargaining agreement Id at 28,444- 

When Westinghouse denied the request, the union filed an unfair 
labor practice charge, alleging that the employer had violated 
section 8(aX5) and 8(aX0 of the National Labor Relations Act 42 
USC §§8(aX3)and8(aXD(1976) The section makes it an unfair 
labor practice for an employer to deny to unions information 
which will be relevant m administering and negotiating the 
collective-bargaining agreement. The administrative law judge in 
the case decided in favor of the union on each request 
Westinghouse Electric Corporation, Case No 6-CA-7680, (Feb 
17, 1976) The case was then appealed before the National Labor 
Relations Board The board ruled that statistical data on the race, 



unions can establish committees to examine employ- 
ment issues relating to minorities and women. 48 

The Commission surveyed the unions in its sample 
to determine whether they had taken the initiative to 
establish ways for helping to improve the career 
advancement opportunities of the women and mi- 
norities they represent and for dealing with related 
equal employment opportunity matters Among 
seven international unions that had a national con- 
tract in one of the industries emphasized in the 
Commission survey, only the Steelworkers knew the 
race and sex of their bargaining unit member by 
job, department, or wage level." None of the 
international unions knew the national origin of the 
bargaining unit members by job, department, or 
wage level. Three of the seven international unions 
stated that their bargaining partneis had affirmative 
action plans, 50 but only the Steelworkers had a copy 
of the plan. 51 

Two of the seven international unions— the Steel- 
workers and the Auto Workers— reported that they 

national origin, and *ex of a union's bargaining unit, like wage 
data, was presumptively relevant 1978-79 CCH 15,191 (Oct 31, 
1978), pp 28,434, 28,439-40, appeal docketed. No 78-2067 (DC 
Cir Nov 1, 1978) The relevance of the information does not 
have to be proved before the union obtains it Although the board 
granted the request for statistical data, it only allowed disclosure 
of the data for bargaining unit members Id. at 28,438-41. 
The board granted the union's request for the charges and 
complaints but did not consider such information to be presump- 
tively relevant It stated that the union had proved the relevance 
of the request. The request was only granted for bargaining unit 
members, and the names of the complainants were deleted Id. at 
28,443-44 The union's request for a copy of the affirmative 
action plan was denied by the board It stated that the information 
included m the plan did not appear necessary for the union to 
administer its contract effectively Id at 28,444-45 See also. 
Automation and Measurement Division, Bendix Corporation, 242 
N L R B. No 8, Associated General Contractors of California, 
242 NL.RB No. 124, and Brazos Electric Power Co-op, 241 
NLRB No 160 

» Executive Order No 11246, §202, 3 CFR 339 (1965), as 
amended Regulations promulgated by the Office of Federal 
Contract Compliance Programs pursuant to the Executive Order 
suggest ways for disseminating information on affirmative action 
plans 41 CFR §60-2 21(1979) 

44 Id. The formation of permarenr labor-management and perma- 
nent local union committees m which EEO problems can be 
discussed and resolved is a first step toward this effort The 
regulations state that employers should 44 [mjeet with union 
officials to inform them of policy, and request their cooperation " 
41 CF R §60-2 21(aX6X1979) This language, although u applies 
directly to referral unions, shows that some cooperation between 
labor and management was anticipated by the Federal Govern- 
ment 

w Staff interview, Feb 23, 1979 

" Staff interviews Feb 23, 1979, Mar 1, 1979, and Mar 6, 1979 
11 Staff interview, Feb 23. 1979 
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participated, with employers, in labor-management 
committees established to discuss employment issues 
related specifically to minority and female employ- 
ees. The Steelworkers reported that their committee 
met at least 1 1 times during 1978." Its high level of 
participation may reflect the fact that the Steelwork- 
ers are a party to a consent decree to eliminate 
discrimination within the steel industry and the 
union. 53 

The low level of international union activity in 
establishing an information base or an institutional 
framework for bargaining on equal opportunity 
issues is reflected in a low level of local union 
activity (see figure 4. 1 and table C. 1 in appendix C). 
Two unions — the Auto Workers and the Communi- 
cations Workers — had no local unions that reported 
knowing the race, sex, or national origin of their 
bargaining unit members. Among locals affiliated 
with the Hotel and Restaurant Employees, 50 
percent reported that they did not know the race, 
sex, and national origin of the bargaining unit 
members. 

Union-Employer Initiatives in Equal Opportunity 

Unions and employers may disagree on the means 
by which to ensure equal employment opportunity 
for women and minorities. One approach to reduc- 
ing this type of union-employer conflict is for both 
parties to meet to discuss discrimination issues. 
Labor-management committees and local union 
committees can facilitate discussions of th's type. 
Commission staff asked local union officials whether 
they participated in labor-management committees 
or local union committees to discuss employment 
issues related to minority and female bargaining unit 
members. Less than one-quarter of the local unions 
reported that they participated in a labor-manage- 
ment committee, and most of those belonging to 
&Uvh committees reported meeting less than six times 
during the past year Three of the 6 locals meeting at 
least 1 1 times in a 1-year period were affiliated with 
the Steelworkers 

" Ibid 

u The Steel lndustr> Consent Decree required the formation of 
an audit and review , mimittee to review progress in the 
implementation of the decree, including the achievement of goals 
for the improvement of the status of minority and female workers 
Representatives of the steel companies and the United Steelwork- 
ers were U> be members of ihK committee Steel Industry Consent 
Decree No !, Apr 15, 1974 Reprinted in Bureau of National 
Affairs, hair hmpiovmcnt Practice Manual (Washington. D C ), 
431 141 



Local unions were also asked if local union 
committees consisting only of local union members 
existed to discuss employment issues affecting wom- 
en and minonty bargaining unit members. Less than 
30 percent of the local unions reported that they had 
local union committees to discuss discrimination 
problems. Special union committees were primarily 
present in the local unions affiliated with two 
international unions — the Auto Workers 54 and the 
Steelworkers. 

Although Title VII of the Civil Rights Act of 
1964 allows for voluntary efforts to encourage equal 
employment opportunity, 55 the survey results indi- 
cate that some local unions have not taken, for 
example, the initiative of making themselves aware 
of the affirmative action prograrrs of employers nor 
have they provided for regular committees that 
discuss the concerns of the minorities and females 
whom they repre ent. The bargaining partners of 37 
percent of the local unions were reported to have 
affirmative action plans. Thirty-two percent of the 
local unions whose bargaining partners had affirma- 
tive action plans stated tha* they had a copy of the 
plan. 

A recent Supreme Court of the United States 
decision has affirmed the right of unions to imple- 
ment affirmative action programs that improve the 
employment status of their minority and female 
members. In 1979 the Supreme Court of the United 
States, in United Steelworkers of America v. Weber, 56 
affirmed the legality of a private, voluntary affirma- 
tive action plan designed to increase the representa- 
tion of minorities in traditionally segregated job 
categories, even where there was no finding that the 
employer had discriminated against minorities. The 
new plan permitted the enrollment in a training 
program of less senior black workers, instead of 
several more senior white workers, so as to over- 
come a conspicuous and long-standing underrepre- 
sentation of black craft workers in a company's 
work force 

54 In comments on this "eport in draft, the Auto Workers added 
that its contracts prov.de for "National Equal Application 
Committees" and that "each plant has a committee in which the 
function to explore the cause of equal employment opportunity 
and make recommendations to the National [Fiqual Application] 
Committee " Perkins Letter, p 3 

" United Steelworkers of America v Weber, 443 V S 191.204 

206(1979) 

M id at tW 
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Percentages of Local Unions Which, for the Bargaining Unit, Knew Race, Sex, or National Origin Data, 
by Job, Department, or Wage Level, by International Union Affiliation, 1978-79 
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Source Data collected by the U S Commission on Civil Rights' survey, August 1978-April 1979 
See table C 1 of appendix C for numbers on which these percentages are based 

This can be interpreted as follows 43 percent of the IBT local unions reported knowing the sex of their baraainino 
units member, but none knew the race or national origin of the bargaining unit members 
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In 1974 the Kaiser Aluminum Corporation and the 
United Steelworkers entered into a national collec- 
tive-bargaining agreement that was designed, in 
part, to increase the number of minority workers in 
the crafts. 5 * This agreement established an entrance 
ratio for the training program of one minority 
worker to one white worker, to be maintained until 
the percentage of minority craft workers roughly 
approximated the percentage of the minority popula- 
tion in the areas surrounding each of several Kaiser 
plants. Eligibility for training still rested on plant 
seniority, but to implement the affirmative action 
goal, it was necessary to establish two seniority lists. 
For each two training vacancies, one black and one 
white employee would be selected on the basis of 
seniority within their respective racial groups." 

During 1974, the first year of operation of the 
Kaiser-USWA affirmative action plan, among 13 
craft trainees selected at Kaiser's Gramercy, Louisi- 
ana, plant, the most junior black selected had less 
seniority than several white production workers 
whose bids were rejected. One of those white 
workers, Brian Weber, brought suit under Title VII 
of the Civil Rights Act of 1964. 

7 Tie Court held that the preferential treatmenc 
accorded blacks under the collective-bargaining 
agreement fell "within the area of discretion left by 
Title VII to the private sector voluntarily to adopt 
affirmative action plans designed to eliminate con- 
spicuous racial imbalance in traditionally segregated 
job categories.*' 5 * 

In declaring the Kaiser-Steelworkers affirmative 
action plan legal, the Supreme Court of the United 
States found permissible a plant seniority system that 
operated to permit a larger proportion of minority 
enrollees in the training program than would have 
been admitted under a traditional plant seniority 
system. The Court stated: 

The purposes of the plan mirror those of the statute [Title 
VII of the Civil Rights Act of 1964] Both were designed 
to break down old patterns of racial segregation and 
hierarchy Both were structured to "open employment 
oppportunities for Negroes in occupations which have 
been traditionally closed to them " -0 

In this case, a union and its bargaining partner 
took the initiative to improve equal employment 
opportunity for minorities in the firm's work force. 

" Id at 1^7 m 
" Id 

»• Id at 202 



The Court held that this voluntary plan was legal 
under Title VII of the Civil Rights Act of 1964. 61 In 
this case, a union and an employer wanted to correct 
an inequitable distribution of employment opportu- 
nities, and did so. 

Summary 

Results of the Commission survey demonstrate 
the need for international unions to expand their 
efforts to provide equal employment opportunities 
to minorities and women through the use of contract 
provisions as well as through other labor-manage- 
ment devices. While some unions have worked hard 
to enhance equal employment opportunity at the 
workplace by securing the adoption of specific 
contract provisions and programs, the majority of 
unions in the survey have not been as active. 

Apart from their own role in bargaining on a 
national level, international unions have not adopted 
comprehensive measures for addressing their re- 
sponsibilities for equal employment opportunity. 
They have assigned relatively few staff members to 
civil rights and women's rights activities considering 
the variety of tasks such staff face. Nine of 11 
internationals have assigned less than 1 percent of 
their staffs to civil rights and women's rights 
activities. 

In addition, international unions are in a position 
to identify basic union goals through the introduc- 
tion of convention resolutions, yet results of the 
Commission survey show that there are key issues 
significantly affecting the employment status of 
minorities and women that have not been addressed 
by all union conventions. For example, 5 of the 11 
international unions have not taken the position that 
they should increase the number of minorities in 
policymaking positions within the international. 

While internationals have the authority to influ- 
ence their subordinate bodies' policies toward col- 
lective bargaining and equal employment opportuni- 
ty matters, the majority of them have not fully 
exercised their power to influence those bodies' 
policies. Six of the 1 1 internationals reported that 
they did not routinely review contracts negotiated 
by their subordinate bodies to determine whether 
any provisions might restrict opportunities for mi- 
norities and women. Since collective bargaining is 

- Id 

" Id at 193 
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the core function of all unions, the lack of compre- 
hensive contract review policies places international 
unions in the potential position of being unaware of 
problems arising from the denial of equal employ- 
ment opportunities. 

Few international or local unions have obtained 
basic statistics or other information pertinent to the 
job status of their minority and female bargaining 
unit members or have established committees for the 
examination of equal opportunity issues. 

• Among seven international unions that engage 
in collective bargaining on a national level, only the 
Steelworkers knew the race and the sex of their 
bargaining unit members by job, department, or 
wage level. Less than 20 percent of the local unions 
knew the race, sex, and national origin of their 
bargaining unit members by job, department, or 
wage level. 

• Further, three of the seven international 
unions stated that their bargaining partners had 
affirmative action plans. The Steelworkers alone had 
a copy of the plan. 

n In its review of this report in draft, the AFL-CIO concluded 
We will continue to fight within and outside our trade union 
movement to eliminate inequality and to speak up T along with 
organizations like the U S Commission on Civil Rights, for 



• The bargaining partners of 37 percent of the 
local unions were reported to have affirmative 
action plans. Thirty-two percent of the local unions 
whose bargaining partners had affirmative action 
plans stated that they had a copy of the plan. 

• Less than one-quarter of the local unions 
reported that they participated in a labor-manage- 
ment committee, and most of those belonging to 
such committees reported meeting less than six times 
during the past year. 

• Less than 30 percent of the local unions 
reported that they had local union committees to 
discuss discrimination problems. 

In these critical respects, many international and 
local unions had not established an institutional or 
information base for efforts to secure nondiscrimina- 
tory employee policies toward their bargaining unit 
members. Such omissions on the part of the unions 
indicate that international unions can do much more 
than they have done to foster equal employment 
opportunities for the minority and female employees 
whom they represent.* 2 

justice, for reason, for equal rights and for equal opportunity 
for all, irrespective of race, color, sex, religion or national 
origin Pollard Letter, Jan 27, 1981, p 2 
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Part II 



Chapter 1 

Adverse Impact of Selection Criteria in 
Promotion, Training, and Transfer Decisions 



Introduction 

Employers utilize various selection criteria in 
promotion, training, and transfer decisions. Among 
these criteria are seniority, written tests, written 
performance evaluations, interviews, and education- 
al qualifications. 1 The use of such criteria may 
constitute unlawful employment discrimination un- 
der Tide VII of the Civil Rights Act of 1964,' where 
the selection factor adversely affects a minority 
group and is not otherwise justified by a legitimate 
business necessity. 

In the following pages, statutes, case law, and 
administrative regulations governing the use of 
seniority, written tests, written performance evalu- 
ations, interviews, and educational qualifications in 
employment decisions are discussed. Seniority can 
be distinguished from other selection criteria in that 
certain seniority systems which have a discriminato- 
ry impact on minority groups are specifically ex- 
cluded from liability under Title VII. Accordingly, 
senior'y will be treated separately from other 
selection criteria. Generally, courts have applied the 
same basic standards in evaluating the legality of 
tests, performance evaluations, interviews, and edu- 

1 Prior related work experience and prior specialized training are 
also factors commonly used in employment decisions The use of 
these factors will not be discussed in this chapter For case law 
analyzing the use of prior related work experience and prior 
specialized training as employment selection criteria, see United 
States v City of Philadelphia, 573 F 2d 802 (3d Cir 1978), United 
States v Jacksonville Terminal Co . 451 F 2d 418 (5th Or 1971), 
United States v United Association of Journeymen Local 24, 364 
F Supp 808 (D N J 1973), Local 53 International Association 
Heat A Frost Insulators v Vogler, 407 F 2d 1047 (5th Cir 1969), 



cational qualifications. These factors are discussed 
second. 

Seniority 
Introduction 

Seniority is a widely used method of allocating 
work related benefits in accordance with the length 
of a worker's employment, conferring the greater 
portion of benefits on the more senior employees. 3 
Seniority may be computed from the date of an 
employee's hire with a company or tenure in a 
particular job category, department, or line of 
progression. While Title VII of the Civil Rights Act 
of 1964 promotes equal employment opportunity by 
prohibiting a broad spectrum of employment prac- 
tices which discriminate on the basis of race, color, 
sex, religion, or national origin, "bona fide" seniority 
systems are specifically excluded from the act's 
coverage. 4 

Title VII of the Civil Rights Act of 1964 provides, 
in section 703(h), that it is not unlawful to set 
different terms and conditions of employment "pur- 
suant to a bona fide seniority or merit sys- 

Kmsey v First Regional Securities, 557 F 2d 830 (D C Or 
1977), and Crockett v Green, 388 F Supp 912 (ED Wis 1975) 
1 42USC §§2000e-20O0e-15 (1976 and Supp II 1978) 
' Stephen Utz, "The New Definition of Seniority System Viola- 
tions Under Title VII He Who Seeks Equity " Texas Law 
Review, vol 56(1978), p 301 

* Linda C Baker, "Title VII in the Supreme Court Equal 
Employment Opportunity Bows to Seniority Rights/' Utah Law 
Review. 1978, p 249 
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tern provided that such differences are not the 
result of an intention to discriminate. . "* Under 
this provision, employers may give employees pref- 
erence in the matter of pay, promotion, layoff, 
transfer, and the like, based on length of service 

The courts initially construed section 703(h) nar- 
rowly, refusing to uphold seniority systems which 
effectively locked minority employees into inferior 
positions. 6 The courts declared that neutral seniority 
systems which perpetuated the effects of intentional 
pre-act discrimination could not be "bona fide" and 
were therefore unlawful under Title VII. In 1977 the 
Supreme Court of the United States reversed this 
judicial trend, giving an expansive interpretation to 
section 703(h). 7 The Court found that Congress* 
intention in enacting section 703(h) was to protect 
the seniority rights of incumbent employees, even at 
the expense of pre-act discriminatees. 8 The Court 
held that a neutral, legitimate seniority system may 
be bona fide and does not become unlawful under 
" tie VII simply because it may perpetuate pre-Title 
VII discrimination. 9 Under the Supreme Court 
ruling many employers will not be subject to legal 
compulsion to modify seniority systems which 
perpetuate pre-act discrimination. \ 1979 Supreme 
Court decision, 10 however, permits employers to 
engage voluntarily in affirmative action programs 
which alter established seniority systems in order to 
rectify minority employment disparities in tradition- 
ally segregated job categories. The following pages 
trace the development of the judicial interpretations 
of the protection to be accorded seniority systems 
under 703(h) and the current possibility of private, 
voluntary affirmative action .as a remedy for pre-act 
discrimination 

Initial Interpretations of 703(h) 

Courts initially refused to uphold seniority sys- 
tems which perpetuated pre-act discrimination on 
the ground that such systems could not be bona fide. 
In a representative case, Local 189, United Paper- 
makers and Paperworkers v. United States. 11 the court 
interpreted the act to prohibit future awarding of 
vacant jobs on the basis of a seniority system that 

' See infra note I 7 , para (h) 

■ Maker. "Title VII in the Supreme Court," pp 251 55 
International Hhd of I canisters v United States, 4l| US 124 

(1077), United Air I mes v Evans. 4U US 55J (1977) 

■ International Bhd of Teamsters v United States, 4M L S 124 
*54(l977) 

• Id at 151 54 

10 United Steelworkers of Amenta v Weber, 441 US 191 



had the effect of locking in prior racial discrimina- 
tion. The court found that jobs at the Crown 
Zellerbach paper company were organized hierarch- 
ically within lines of progression Promotions within 
each line of progression were determined by job 
seniority. When a vacancy occurred, the employee 
with the longest tenure in the job slot immediately 
below the vacancy had priority. Until 1964 the 
company segregated the lines of progression by race, 
reserving the more desirable lines for whites. Local 
189 of the United Papermakers and Paperworkers, 
an all-white local, controlled the preferred, higher 
paying IL.es. Local 189- A, the black local, had 
jurisdiction over the lowest paid and least desirable 
lines of progression. After the effective date of Title 
VII (July 2, 1965), the company stopped overt 
segregation of the lines of progression but continued 
to award promotions on the basis of job seniority. 
Accordingly, blacks had no seniority in bidding for 
jobs in the former white lines of progression due to 
the prior segregation 12 The court ordered the 
employer and the union to replace its existing 
departmental seniority system with plant seniority; 
that is, total length of service at the plant would be 
the only type of seniority used in filling vacant jobs. 
The court found that this would not deprive white 
employees of seniority accrued before the effective 
date of the Civil Rights Act, but would simply 
prevent past discriminatory practices from having 
future impact on promotions and other benefits. 13 
The court stated* 

The defendants assert, paradoxically, that even though the 
system conditions future employment opportunities upon a 
previously determined racial status the system itself is 
racially neutral and not in violation of Title VII The 
translation of racial status to job-seniority status cannot 
obscure the hard, cold fact that Negroes at Crown's mill 
will lose promotions which, but for their race, they would 
surely have won. It is not decisive therefore that a 
seniority system may appear to be neutral on its face if the 
inevitable effect of tying the system to the past is to cut 
into the employee's present right not to be discriminated 
against on the ground of race 14 

" Local 189, United Papermakers and Paperworkers v United 
States, 416 F 2d 980 (5th Or 1969) 
12 Id at 984 

11 Id at 9HO, 988, 990, 995, and 998 
14 Id at 988 
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The Current Degree of Seniority System 
Immunity Under Title VII 

United States v. Local 189, Paperrnakers and 
Paperworkers and a number of similar decisions by 
other Federal circuit courts were rendered obsolete 
in 1977 by the Supreme Court of the United States in 
International Brotherhood of Teamsters v. United 
States. 15 In Teamsters, the Court made it clear that a 
seniority system does not become unlawful simply 
tvcause it perpetuates pre-act discrimination. The 
Teamsters case arose when city drivers and service 
workers of T.I.M.E.-D.C. challenged transfer pro- 
visions which imposed a penalty in loss of seniority 
for transferring to more desirable line driver posi- 
tions. 1 * Employees of T.I.M.E.-D.C. were divided 
into three categories, serviceworker, city driver, and 
line driver, with promotions based on seniority 
accrued within each distinct department. Prior to 
the efFective date of Title VII, the higher paying, 
more desirable line driver positions were reserved 
for whites. Blacks, Hispanics, and some whites were 
hired in the lower paying city driver and service- 
worker positions. After the enactment of Title VII, 
city drivers and service workers were flowed to 
transfer to line driver positions. If a ci*> ~iver or 
serviceworker transferred to a line driver position, 
however, he or she started at the bottom of the 
senionty ladder for line drivers. 

The Supreme Court of the United States found 
that the seniority system effectively locked minori- 
ties into their existing jobs as city drivers or 
serviceworkers by penalizing transferees through 



11 International Bhd of Teamsters v United States, 431 US 324 
(1977) 

Id at 328-29 
17 Id. at 349-50 
" Id at 350-55 
" Id at 356 

" Sears v. Atchison, Topeka & Santa Fe Ry Co , 454 F Supp 
158 (D Kan 1978) 

11 Id. at 180 Black train porters and their certified union 
representative, the Brotherhood of Sleeping Car Porters, brought 
a class action suit against the Santa Fe Railway Company and the 
United Transportation Union (UTU), the certified bargaining 
representative for brakemen and conductors Id, at 160 The 
plaintiffs alleged that Santa Fe and UTU (and its predecessors) 
engaged in the practice of excluding blacks from the craft 
positions of brakeman, conductor, and supervisory personnel for 
over 75 years Id at 161 

At the Santa Fe Company, the seniority system was divided into 
many regional districts and by crafts within each district 
Senionty was not transferable between districts or crafts Seniori- 
ty was used to determine rights to advance to more favorable, 
higher paying crafts and various other employment benefits Id at 
165 The seniority provisions for brakemen and conductors were 



loss of accumulated seniority. 17 The Court held, 
however, that the seniority system was bona fide 
and therefore lawful, even though it perpetuated the 
effects of pre-act discrimination in hiring, promo- 
tion, and transfer. 18 In finding that the seniority 
system was bona fide, the Court focused on five 
factors: (1) the seniority system was operated to 
discourage all employees equally from transferring 
between departments, (the city drivers who were 
adversely affected by the seniority system included 
both white and minority workers); (2) the seniority 
system did not have its genesis in racial disci urina- 
tion; (3) the seniority system was negotiated and 
maintained free from any illegal purpose; (4) the 
placing of serviceworkers, city drivers, and line 
drivers in distinct bargaining units was rational and 
in accord with industry practice; and (5) the senion- 
ty system was consistent with National Labor 
Relations Board precedents. 1 * The standard elabo- 
rated by the Supreme Court of the United States for 
determining whether a seniority system is bona fide 
and therefore falls within the immunity of section 
703(h) is imprecise. In a notable decision which 
applied the Teamsters standard, a Federal district 
court found a seniority system which perpetuated 
pre-act discrimination to be unlawful under Title 
VII. The court in Sears v. Atchison, Topeka & Santa 
Fe Ry. Co., 20 held that "the seniority system had its 
genesis in racial discrimination and was created and 
maintained with illegal purpose, that it fail[ed] to 
meet the Teamsters test, and that it [was] not bona 
fide." 21 

established under collective-bargaining agreements between the 
Brotherhood of Railway Trainmen (BRT) and the Order of 
Railway Conductors and Brakemen (ORCB) within Santa Fe 
from 1892 to 1969 In 1969 BRT and ORCB merged into UTU 
which continued collective bargaining on behalf of the brakemen 
and conductors Id. at 167 The seniority provisions governing the 
rights of train porters were never incorporated into a written 
agreement The court noted that the seniority system at Santa Fe 
was adopted at a time when segregation in crafts was standard 
operating procedure at Santa Fe Id at 180 

Under the seniority system, almost all persons hired as conductors 
were required to first serve as brakemen The BRT and ORCB 
had no black members from 18^2 to the 1960s Moreover, black 
membership was prohibited in the constitutions of the BRT and 
ORCB from 1939 to 1960 and 1966, respectively The court found 
that the exclusion of blacks from the BRT and ORCB prevented 
blacks from advancing to positions as brakemen or conductors 
Id at 174. 180 

The duties of train porters and brakemen on Santa Fe trams were 
substantially similar As a class, tram porters were found to be 
qualified to be brakemen on the basis of past experience The 
court found that prior to 1965. blacks were purposefully excluded 
from the brakeman and conductor crafts by the Santa Fe 

53 
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In Teamsters the Supreme Court made it clear that 
retroactive seniority is an appropriate remedy for 
victims of post-act discrimination through seniority 
systems However, retroactive seniority can only be 
granted to victims of post-act discrimination back to 
the effective date of Title VII because Congress 
intended Title VII to be prospective" Pre-act 
discrimination cannot be remedied, since the dis- 
crimination was not illegal when it took place 23 

The Equal Employment Opportunity Commission 
(EEOC) has issued a legal opinion interpreting the 
Teamsters decision. 24 In this opinion, the EEOC 
indicates that it will infer a discriminatory intent on 
the part of the company and/or union in two 
instances. First, where "unions cr units were previ- 
ously segregated, discriminatory intent in the institu- 
tion of a unit seniority system will be inferred." 25 
The opinion also states: "When a unit seniority 
system is in effect and the employer or union is made 
aware that it is locking in minorities or females, 
discriminatory intent will be inferred if the system is 
maintained or renegotiated when an alternative 
system is available " 28 It should be noted that 
Teamsters does not appear to affect seniority systems 
that currently have discriminatory provisions Those 

Company and that the segregation in craft positions was "ap- 
proved by, acquiesced in, and maintained and demanded by the 
'white' unions " Id at 174 The court noted that BRT had worked 
actively from 1920 to 1960 to secure reductions tn the number of 
train porters in order to increase job opportunities for white 
brakemen id at 167-69 The seniority svstem was found to have 
been used to deprive blacks of their train portei positions Id At 
180 

The court held that the use of craft seniority after 1965 
perpetuated pre-Title VII discrimination The court held that the 
seniority system was not bona fide under the Teamsters decision 
because it had its genesis in racial discrimination and was created 
and maintained with illegal purpose Liability was imposed on 
Santa Feand the UTU Id at 179-80 

** International Bhd of Teamsters v United States. 431 U S 324, 
356-57(1977) 

13 Id at 353 For a comprehensive discussion of remedies 
available under Title VII, see, Myers, The Scope and Implemen- 
tation of Retroactive Competitive-Status Seniority Awards Un- 
der Title VII, 9 Seton Hall L Rev 655 (no 4.1978) 
" EEOC Notice No N-915. an EEOC Interpretive Memoran- 
dum, reprinted tn the EEOC Compliance Manual, vol 2 4800001 
(July 14, 1977) 
15 Id h 480 0002 
" Id 

17 Rock v Norfolk and W Ry Co, 473 V 2d 1344 (4th Cir 
1973), EEOC v International Longshoreman's Ass'n, 511 F 2d 
273(5thCir 1975),Evansv United Airlines, 43 1 U S 553 (1977) 
" United Steel workers of America v Weber. 443 US 191 
(1979) 

*• The Supreme Court of the United States has not yet addressed 
the validity of voluntary affirmative action programs by public 
employers Voluntary affirmative action plans by public cmplov- 



systems could be unlawful under Title VII if made 
the subject of a timely charge of discrimination 27 

Private Affirmative Action Remedies to Post-Act 
Discrimination 

Under the Teamsters decision, many employers 
cannot be legally compelled to alter or modify 
seniority systems which perpetuate pre-act discrimi- 
nation. The Supreme Court of the United States, in 
United Steelworkers of America y. IVeber, 2 * however, 
approved of private, voluntary affirmative action 
programs designed to increase the representation of 
minorities in traditionally segregated job categories, 
even where the employer has not discriminated 
against minorities 29 

In 1974 the Kaiser Aluminum Corporation and the 
United Steelworkers ntered into a national collec- 
tive-bargaining agreement that was designed, in 
part, to increase the number of minority workers in 
the crafts. 30 This agreement established an entrance 
ratio for the training program of one minority 
worker to one white worker until the percentage of 
minority craft workers roughly approximated the 
percentage of the minority population in the areas 
surrounding each of several Kaiser plants Eligibility 
for training still rested on plant seniority, but to 

ers. however, have been upheld in several recent Federal circuit 
court and State supreme court decisions In Detroit Police 
Officers Ass'n v Young, 608 F 2d 671 (6th Cir 1979), appeal 
docketed, No 79-1080 (S Ct ia-i 10, 1980), the court upheld a 
voluntary affirmative action program instituted by the Detroit 
Police Department which gives preference to black candidates 
over whites holding higher positions on promotion rosters The 
court found that from 1944 to 1975, blacks were purposefully and 
consistently discriminated against by the Detroit Police Depart- 
ment in hiring, promotions, and job assignments Id at 686-92 
The court held that under Title VII voluntary affirmative action 
was permissible to remedy the underrepresentation of black 
officers on the Detroit police force The court also held that there 
was no constitutional prohibition against affirmative action by 
public employers and discussed the proper scope of inquiry in 
determining the constitutional sufficiency of public affirmative 
action programs Id at 692-97 For other decisions upholding 
voluntary affirmative action programs by public employers, u'e, 
Maehren v City of Seattle, 599 P 2d 1255, 20 FEP Cases 854 
(Wash 19/9). Zaslawsky v Board of Education, Los Angeles 
Schools, 610 F 2d 661. (9th Cir 1979). Minnick v Department of 
Corrections, 9? Cal App 3rd 506, 157 Cal Reptr 260, cert 
granted, 448 U S 910 (1980) cert dismissed, 1018 S Cl (1981) 
Some courts have required a finding of past discrimination Price 
v Civil Service Commission of Sacramento County. 26 Cal 3d 
257. 604 P 2d 1365. 161 Cal Reptr 475 (1980), cert dismissed. 101 
S Ct 57 (1980) Other courts have required some sort of 
administrative, legislative, or judicial approval of the plan U S v 
City of Miami. 614 F 2d 1322 (5th Cir 1980), reh'g. en banc 
granted, 625 h 2d I3l0(5th Cir 1980) 

30 United Steelworkers of America v Weber, 441 V S 193. 197- 
98 (1979) 
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implement the affirmative action goal, it was neces- 
sary to establish two seniority f :sts. For each two 
training vacancies, one black and one white employ- 
ee would be selected on the basis of seniority within 
their respective racial groups. 51 

During 1974, the first year of operation of the 
Kaiser-USWA affirmative action plan, among 13 
craft trainees selected at Kaiser's Gramercy, La 
plant, the most junior black selected had less 
seniority than several white production workers 
whose bids were rejected. One of those white 
workers, Brian Weber, brought a suit under Title 
VII of the Civil Rights Act of 1964. M 

The Supreme Court of the United States held that 
the preferential treatment accorded to blacks under 
the collective-bargaining agreement fell "within the 
area of discretion left by Title VII to the private 
sector voluntarily to adopt affirmative action plans 
designed to eliminate conspicuous racial imbalance 
in traditionally segregated job categories/'" 

In declaring the Kaiser-Steelworkers affirmative 
action plan legal, the Court clearly permitted the 
operation of a plant seniority system in such a way 
as to permit a much larger proportion of minority 
enrollees in the training program than would have 
been admitted under a traditional plant seniority 
system. The Court stated that. 

The purposes of the plan mirror those of the statute [Title 
VII of the Civil Rights Act of 1964] Both were designed 
to break down old patterns of racial segregation and 
hierarchy Both were structured to "open employment 
opportunities for Negroes in occupations which have been 
traditionally closed to them " M 

The Court did not delineate a precise formula for 
determining whether a private, voluntary affirma- 
tive action program falls within the discretion 
accorded private employers under Title VII. Guid- 
ance as to the legality of affirmative action programs 
can be found, however, in the three factors relied 
upon by the Court in determining the Steelworkers' 
plan to be lawful 

" Id at W 
" Id at 2(W 
« Id at 208 
» Id at 208 W 

M Albemarle Paper Co v Moodv 422 US 405 (1975), quoted 
with approval tn. United Steelworkers of America v Weber, 44 * 
US I'M. 204(1 W) 

57 42 V SC <>200Oe 2 (Wfc ami Supp II l*>78) in pertinent part 
provides 



(1) "The plan does not require the discharge of white 
workers and their replacement with new black hires," 

(2) "Nor does the plan create an absolute bar to the 
advancement of white employees, half of those trained in 
the program w \\ be white;" 

(3) "Moreover, the plan is a temporary measure, it is not 
intended to maintain racial imbalance but simply to 
eliminate a manifest racial imbalance. Preferential selec- 
tion of craft trainees at the Gramercy plant will end as 
soon as the percentage of black skilled craft workers in the 
Gramercy plant approximates the percentage of blacks in 
the local labor force." 35 

Conclusion 

Under Teamsters, a seniority system which perpe- 
tuates pre-Title VII discrimination may be bona fide 
and therefore lawful. Those who cannot succeed on 
a claim of employment discrimination because the 
discriminatory conduct occurred prior to the effec- 
tive date of the Civil Rights Act of 1964, will be 
most affected by this decision. Post-act seniority 
practices which unjustifiably discriminate against 
minorities and women are clearly prohibited under 
Title VII. While a victim of pre-act discrimination 
may be barred from recovery under Teamsters, 
employers may voluntarily undertake to increase 
minority representation in traditionally segregated 
job categories. As the Court noted in Steelworkers, 
one of the purposes of Title VII is to cause 
"employers and unions to self-examine and to self- 
evaluate their employment practices and to endeav- 
or to eliminate, so far as possible, the last vestiges of 
an unfortunate and ignominious page in this coun 
try's history." 36 

Written Tests, Written Performance 
Evaluations, Interviews, and Educational 
Qualifications 

Introduction 

Title VII prohibits the use of selection factors 
which have an adverse and unjustified impact on 
protected classes on account of race, color, religion, 
sex, or national origin 37 The use of written tests, 

(a) It shall be an unlawful employment practice for an 
employer— 

( I ) to fail or refuse to hire or to discharge any individual, 
or otherwise to discriminate against any individual with 
respect to his compensation, terms, conditions, or privi- 
leges of employment, because of such individual's race, 
color, religion, sex. or national origin or 
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performance evaluations, interviews, and education- 
al qualifications in employment decisions, that have 
adverse effects upon a protected class and which for 
various reasons do not accurately predict likely 



(2) to limit, segregate, or classify his employees or 
applicants for employment m any way which would 
deprive or tend to deprive any individual of employment 
opportunities or otherwise adversely affect his status as an 
employee, because of such individual's race, color, reli- 
gion, sex, or national origin 

(c) It shall be an unlawful employment practice for a labor 

organization— 

(1) to exclude or to expel from its membe;ship or 
otherwise to discriminate against, any individual because 
of his race, color, religion, sex, or national origin, 

(2) to limit, segregate, or classify its membership or 
applicants for membership or to classify or fail or refuse to 
refer for employment any individual, in any way which 
would deprive or tend to deprive any individual of 
employment opportunities, or would limit »uch employ- 
ment opportunities or otherwise adversely effect h** status 
as an employee or as an applicant for employment, because 
of such individual's race, color, religion, sex, or national 
origin, or 

(3) to cause or attempt to cause an employer to discrimi- 
nate against an individual in violation of this section 

'd) It shall be an unlawful employment practice for any 
employer, labor organization, or joint labor-management 
committee controlling apprenticeship or other training or 
retraining, including on-the-job training programs to discrim- 
inate against any individual because of his race, color, 
religion, sex, or national origin m admission to, or emplo>- 
ment in, any program established to provide apprenticeship 
or other training 

(h) Notwithstanding any other provision of this subchapter, 
it shall not be an unlawful employment practice for an 
employer to apply different standards of compensation, or 
different terms, conditions, or privileges of employment 
pursuant to a bona fide seniority or merit system, or a system 
which measures earnings by quantity or quality of produc- 
tion or to employees who work in different locations, 
provided that such differences are not the result of an 
intention to discriminate because of race, color, religion, sex. 
or national origin, nor shall it be an unlawful employment 
practice for an employer to give and to act upon the results 



future job performance, has been found to violate 
Title VII." 

Where a Title VII plaintiff establishes that a 
selection criterion adversely affects his or her 
^Tiployment opportunity because of race or some 

of any professionally developed ability test provided that 
such teit, its administration or action upon the results is not 
designed, intended or used to discriminate because of race, 
color, religion, sex or national origin It shall not be an 
unlawful employment practice under this subchapter for any 
employer to differentiate upon the basis of sex in determining 
the amount of the wages or compensation paid or to be paid 
to employees of such employer if such differentiation is 
authorized by the provisions of section 206(d) of title 29 
0) Nothing contained in this subchapter shall be interpreted 
to require any employer, employment agency, labor organi- 
zation, or joint labor-management committee subject to this 
subchapter to grant preferential treatment to any individual 
or to any group because of the race, color, religion, sex, or 
national origin of such individual or group on account of an 
imbalance which may exist with respect to the total number 
or percentage of persons of any race, color, religion, sex, or 
national origin employed by any employer, referred or 
classified for employment by any employment agency or 
labor organization, admitted to membership or classified by 
any labor organization, or admitted to, or employed in, any 
apprenticeship or other training program in comparison 
with the total number or percentage of persons of such race, 
color, religion, sex, or national origin in any community, 
State, section, or other area, or in the available work force in 
any community, State, section, or other area 
** Employment discrimination plantiffs have alternatively sought 
relief under the Civil Rights Act of 1866, 42 U S C §1981 (1976) 
and the Civil Rights Act of 1871, 42 U S.C §1983 (1976) While 
the majority of employment discrimination claims have been 
brought under Title VII of the Civil Rights Act of 1964, many of 
the principles established in these cases have been held to apply 
with equal weight to 42 U S C §§1981 and 1983 For a general 
discussion of the role of 42 U SC §§1981 and 1983 in employ- 
ment discrimination claims, see Barbara Lindemann Schlei and 
Paul Grossman, Employment Discrimination Law, 1979 Supple- 
ment (Washington, D C Bureau of National Affairs, Inc , 1979), 
pp 138-40 
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other impermissible classification," the burden shifts 
to the employer to demonstrate a valid business need 
for following an employment practice with a dis- 
criminatory impact. In the landmark case Griggs v. 
Duke Power Co., 40 the Supreme Court of the United 
States made it clear that the employer has the 
burden of showing that *ny job requirement has a 
manifest relationship to the job in question where 
the requirement tends to reduce job opportunities 
because of race. The Court asserted that the "♦ouch- 
stone is business necessity. If an employment prac- 
tice which operates to exclude Negroes cannot be 
shown to be related to job performance, the piactice 
is prohibited." 41 Under Griggs, facially neutral em- 
ployment practices as wel}* as those which are 
overtly discriminatory will not sunive Title VII 
scrutiny: "The Act proscribes not <nly overt dis- 
crimination but also practices that .ire fair in forn:, 
but discriminatory in operation." 42 The Supreme 
Court of the United States also held that a finding of 
discriminatory intent on the part of the employer is 
not required in establishing a valid claim under Title 
VII: 

*• Demonstration of an adverse impact resulting from the 
disputed employment practice is the key element in the Title VII 
prima facie case and it can be demonstrated in various ways In 
Alhrmarle Paper Co v Moody, 422 V S 405 (1975), the court 
asserted that the employer's burden of demonstrating a manifest 
relationship between an employment requirement and the em- 
ployment m question w.ises after the plaintiff "has shown that the 
tests in question select applicants for hire or promotion in a racial 
pattern significantly different from that of the pool of applicants " 
id at 425 In Rowe v General Motors Corp , 457 F 2d 348 (5 th 
Cir 1972), a statistical disparity in the number of whites vers* s 
blacks who were promoted was sufficient to place the burcL.. of 
showing a business necessity for the promotion practices on the 
employer Employment positions at the defendant corporation 
were divided into two classes, production line positions paid at 
hourly rates and salaried positions Between 1953 and 1969, the 
apnronmate percentage of nonwhite hourly workers ranged from 
1 1 to 15 percent The court focused on the fact that the 
proportions of black hourly workers promoted to salaried 
positions, from 1963 to 1967 and again from 1967 to 1969, weie 
substantially below 10 percent id at 357 The court asserted that 
"figures of this kind, vvhile not necessarily satisfying the whole 
case, have critical, it not decisive, significance— certainly, at least 
m putting on the employer ti.- operational burden of demonstrat- 
ing why, on acceptable reasons, *he apparent disparity is not the 
real one " id at 358 In Watkins v Scott Paper Co . 530 F 2d 11 59 
(5th Or 1976), "blacks received less than half the number of 
promotions to salaried positions they should have received had 
they been promoted at the same rate as whr.e hourly employees ** 
id at I I'M In VVatkins blacks constituted 10 percent of the labor 
p<x>l from which employees were promoted to supervisory 
positions between 196^ and 1972 However, blacks constituted 
only 8 6 percent of all promoted supervisors during the 7 year 
period id Jt 1190 I n Bnto Zia Co, 47 F 2d 1200 (10th Cir 
1971). managemert utilized performance evaluations to achieve a 



[G]ood intent or absence of discriminatory intent does not 
reccem employment procedures or testing mechanisms 
that operate as "built-in headwinds" for minonty groups 
and are unrelated to measuring job capabili- 
ty. . . .Congress directed the thrust of the Act to the 
consequences of employment practices not simply the 
motivation. 43 

The Equal Employment Opportunity Commission 
(EEOC), the U.S. Department of Labor, the U.S. 
Department of Justice, and the U.S. Office of 
Personnel Management have jointly promulgated 
Uniform Guidelines on Employee Selection Proce- 
dures which detail permissible uses of various 
selection criteria. The Uniform Guidelines also 
specify the conditions in which employers are 
required to conduct validation studies to demon- 
strate that employment selection criteria are predic- 
tive of essential job performance characteristics. 44 
Under the Guidelines, employment practices which 
have an adverse impact because of race, color, 
national origin, religion, or sex are impermiriole 
unless shown by professionally accepted metho * • to 

reduction in the work force The impact of the performance 
evaluation was to reduce the Hispanic proportion of machine 
shop workers from 40 to 22 percent and to reduce the Hispanic 
proportion of iron works shop workers from 56 to 45 percent 
The court found sufficient disparate im,act resulting from the 
performance evaluation to satisfy Title VII requirements Id at 
1206 In US v City of Chicago, 41 1 F Supp 218 (ND 111 
1976), affd in part, rev'd in part on other grounds. 549 F 2d 415 (7tl. 
Cir 1977), the court lehed on a comparison of the number of 
blacks and Hispanics hired and promoted with the percentage of 
blacks and Hispanics in the surrounding population. US v City 
of Chicago, 411 F Supp 218, 233-34 (N D 111 1976) at 233-34 
In Griggs v Duke Power Co , 401 U S 424 (1971), the Supreme 
Court of the United Siates reited on disparate rejection rates of 
blacks versus whites in hiring and job transfer in finding that Title 
</\ I requirements for a prima facie case were sat sfied Id at 425- 
26 In Baxtt . v Savannah Sugar Refining Corp , 495 F 2d 437, 
440-41 (5th Cir 1974), job categories were segregated according 
to race with higher paying jobs reserved for whites The great 
majority of blacks who were promoted were elevated to jobs 
traditionally held by blacks Further, there was a constant 
disparity in the pay of whites and blacks from 1965 to the trial 
date These factors were sufficient to satisfy disparate impact 
requirements of the plaintifTs Title VII action 

40 Griggs v Duke Power Co, 401 US 424 ('971) 

41 id at 431 Similarly, m Rowe v General Motors Corp, 457 
F 7 2d 348 (5th Cir 1972), the court stated that the "only 
justification for standards and procedures which may, even 
inadvertently, eliminate or prejudice minority group employees is 
thai such standards or procedures arise from a non- discriminatory 
legitimate business necessity "* Id at 354 

" Griggs v Duke Power Co ,401 U S 424, 411 (1971) 
41 Id at 432 

" 29CFR §!607<19ROj 
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be predictive of or significantly correlated with 
important elements of job performance. 45 

The Guidelines recognize the use of criterion- 
related, content, and construct validation study 
methods* - To conduct a criterion-related validity 
study, the achievement of a prospective candiuste 
for hire or advancement on a test or other selection 
device is weighed against a measure of job perfor- 
mance chosen for the study For example, a criteri- 
on-related validity study might compare candidates* 
scores on a test used for hire against performance 
evaluations received by incumbent employees who 
received similar scores on the entrance test. 47 Con- 
tent validity exists where the selection criterion 
measures specific skills or knowledge necessary to 
perform a job. An example of a content valid test is a 
typing i-st given to prospective typists. 48 Construct 
validity is present where the selection criterion 
measures a character trait such as intelligence or 
learning ability an^ .hat trait can be shown to have a 
manifest relationship to the job. A construct validity 
study might be used to show the necessity for a 
college degree requirement for hire as a commercial 
airline pilot. 4 * 

In Griggs v. Duke Power Co. the Supreme Court of 
the United States addressed the role of EEOC 



45 Id at §1607 3A The 1978 Guidelines adopt an 80 percent 
approach, the government will normally not prosecute if the rate 
by which minorities pass a given test or advance on the basis of a 
selection criterion is at least 80 percent of the relevant comparison 
group rate Id at §1607 4D 

** The Guidelines provide that "[e]vtdence of the validity of a 
test or other selection procedure by a criterion-related validity 
study should consist of empirical data demonstrating thai the 
selection procedure is predictive of or significantly correlated 
with important elements of job performance Evidence of the 
validity of a test or other selection procedure by a content 
validity study should consist of data showing that the content of 
the selection procedure is representative of important aspects of 
performance on the job for which the candidates are to be 
evaluated Evidence of the validity of a test or other selection 
procedure through a construct validity study should consist of 
data showing that the procedure measures the degree to which 
candidates have identifiable characteristics which have been 
determined to be important m successful performance in the job 
for which the candidates are to be evaluated " Id at §1607 5B 
4T A criterion-related validation study is "called a 'predictive' 
study if the sample group take the test before they have 
performed the job in which then performance is used for 
comparison to test scores It is a 'concurrent' ,tudy if the test is 
given to incumbent employees, regardless of whether they were 
selected to fill the job by the test or other means, whose current 
performance on the perf )rmance measure chosen for the study is 
then compared with their test scores " Schlei and Grossman, 
Employment Discrimination Law. pp 66-67 
4 * Id at 67 

*• See generally Spurlock v United Airlines, M.c , 47S F 2d 216 
(10th Cir 1972) 
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guidelines in determining the legality of disputed 
selection criteria under Title VII. fhe Court assert- 
ed that EEOC guidelines are to be Recorded great 
deference by the courts. 

The Equal Employment Opportunity Commission, having 
enforcement responsibility, has issued guidelines interpret- 
ing §703(h) to permit only the use of job related tests The 
administrative interpretation of the Act by the enforcing 
agency is entitled to great deference See, eg United 
States v City of Chicago, 400 CS 8 (1970), Udall v 
Tallman, 380 U S i (1965), Po>ver Reactor Co V 
Electricians, 367 U.S. 396 ( > v '; Since the Act and its 
legislative history support tr Commission's construction, 
this affords good reason to eat t ne guidelines as express- 
ing the will of Congress *° 

In Albemarle Paper Co. v. Moody* 1 the Supreme 
Court of the United States struck down a validation 
procedure which failed to meet EEOC standards. 
Following the mandate of the Court, numerous 
courts have explicitly accorded EEOC guidelines 
determinative weight in evaluating the legality of 
various employment selection factors and validation 
procedures. 52 The vast majority of courts, although 
not explicitly relying on EEOC guidelines, have 
rendered decisions consonant with the principles 
establ ; ed in their." EEOC guidelines assume a 

50 Griggs v Duke Power Co , 401 U S 424, 433-34 (1971) 
" Albemarle Paper Co v Moody, 422 U S 405 431(1975) 
" Fo- cases according determinative weight to EEOC Guide- 
mes in evaluating the validity of educational qualifications, see 
Johnson v Goodyear Tire & Rubber Co , 4^1 F 2d 1364 (5th Cir 
1974) ["Once it ha* been established that a diploma barrier has an 
adverse consequence on potential black employees, the failure of 
the employer to validate his educational prerequisite compels the 
conclusion that it is invalid"] Id at 1371, Stevenson v Interna- 
tional Paper Co. 516 F 2d 103 (5th Cir 1975), Watkins v Scott 
Paper Co, 530 F 2d 1159 (5th Or 1976), Pettway v American 
Cast Iron Pipe Co , 494 F 2d 2 1 1 (5th Cir 1 974) 
For cases according determinative weight to EEOC Guidelines in 
determining the legality of performance evaluations see, Watkins 
v Scott Paper Co, 530 F 2d 1159 (5th Cir 1976). Bnto v Zia 
Co, 478 F2d 1200 (10th Cir 1973). United States v City of 
Chicago, 411 F Supp 218 (N D III 1976), ajfd in part.rev'd in 
part on other grounds, 549 F 2d 415 (7th Cir 1977) 
For cases according determinative weight to EEOC Guidelines in 
evaluating the use of written tests see, EEOC v Local 638, 401 F 
Supp 467 (S D N Y 1975), modified, 532 V 2d 821 (2d Cir 1976), 
off d, 565 F 2d 31 (2d Cir 1977), Albemarle Paper Co v Moody, 
422 U S 405 (1975), Hicks v Crown Zellerbach, 319 F Supp M4 
(E D La 1970), mollified. 321 F Supp 1241 (E D La 1971) For 
a case giving determinative weight to EFOC Guidelines in 
analyzing the use of employment interviews see, Leisner v N Y 
Telephone Co , 158 F Supp 359 (S D N Y 1973) 
55 Baxter v Savannah Sugar Refining Corp, 495 F 2d 437 (S|h 
Cir 1974), Brown v Gaston City Dyeing Machine Co , 457 F- 2d 
H77 (4th Cir H72), Rowc v General Motors Corp , 457 I 2d 
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prominent role in setting legal bounds for the use of 
selection criteria and validation studies and should 
be given careful consideration by employers. 54 

Where an employer is successful in demonstrating 
the job relatednesu of a selection factor, he or she has 
satisfied the inif ; al burden of justifying the adverse 
impact cf the employment practice. The employer, 
however, will still be held in violation of Title VII 
where the plaintiff can demonstrate that there are 
alternative practices available to the employer 
which would have a lesser adverse impact. In fact, 
the Uniform Guidelines put the burden on the 
employer, by requiring it to investigate alternatives 
as part of its validity study 55 In such circumstances 
the use of the discriminatory selection factor has 
been held to be a mere "pretext for discrimina- 
tion." 5 * 

It should be noted that Title VII does not require 
that employers hire unqualified persons to fill vacan- 
cies. 57 Selection criteria may not be designed in such 
a way, however, as to exclude otherwise qualified 
minorities and women from employment consider- 
ation. In Griggs v. Duk<, Power Co., the Supreme 
Court of the United States stated: 

Congress did not intend Title VII, however, to guarantee 
a job to every pe f son regardless of his qualifications In 
short, the Act does not command that any person be hired 
simply because he was formerly the subject of discrimina- 
tion, or because he is a member of a minority group 
Discriminatory preference for arv group, minonty or 
majority, is precisely and only what Congress has pro- 
scribed What is required by Congress is the removal of 

348 (5th Cir 1972), Sawyer v Russo 19 FEP Cases 44 (D DC 
1979), United States v City of Chicago, 549 F .'d 415 (7th Or 
1977, 

M In United States v Georgia Power Co , 474 F 2d 906 (5th Or 

1973), Ihe court stated that 

We do not read Griggs as lequinng compliance by every 
employer with ea~h technical form of validation procedure 
set out in 29 C F R , Part 1607 Nevertheless, these guidelines 
undeniably provide a valid framework for determining 
whether a validation study manifests that a particular test 
predicts reasonable job suitability Their guidance value is 
such tha* we hold they should be followed absent a showing 
that some cogent reason exists for noncompliance Id at 913 

» 29CFR §1607 3B (1980) 

M When the employer meets the burden of demonstrating 
business necessity for the practice, the plaintiff may show that 
there are alternative employment practices available to the 
employer which have a less disparate impact As the court 
commented in Watkins v Scott Paper Co, 530 F 2d 1159 (5th 
Cir 1976), "It is clear that business necessity is limited to those 
ca^es where an employer has no other choice" Id at 1181 In 
Albemarle Paper Co v Moodv. 422 U S 405 (1975) the Supreme 
Court of the United States ass\r 

If a.i employer does then meu (he burden of proving that its 
tests are "job related," it remains open to the complaining 



artificial, arbitrary, and unnecessary barriers to employ- 
ment when the barriers operate invidiously to discriminate 
on the basis of » icial or other impermissible classifica- 
tion 58 

The following sections will discuss cases where 
the use of tests, performance evaluations, interviews, 
and educational qualifications as selection criteria 
have been found to be unlawful. 

Written Tests 

Private employers began to use written employ- 
ment tests after the First World War, but it was not 
until after the Second World War that the use of 
such tests became widespread. In the decade be- 
tween 1947 and 1957, the use of tests by all 
American companies was reported to have increased 
from 57 percent to 80 percent. 59 The 1960s also 
witnessed an increase in the use of employment tests 
One study showed that 84 percent of firms used 
personnel tests in 1963, as opposed to only 64 
percent in 1958.*° There is some evidence that the 
use of written tests has declined since 1971, the year 
of the Griggs v. Duke Power Co. 61 decision of the 
Supreme Court of the United States, but they are 
still widely used. 62 

The use of tests in employment decisions has been 
found by the courts to be invalid under Title VII 
when no manifest relation exists between test scores 
and job performance and where the tests have a 

party to show that other tests or selection devices, without a 
similarly undesirable racial effect, would also serve the 
employer's legitimate interest in "efficient, and trustworthy 
workmanship" such a showing would be evidence that 
the employer was using its tests merely as a "pretext" for 
discrimination Id at 425 
See also, McDonnell Douglas Corp v Green, 411 U S 792, 801, 
804 (1973). United States v Jacksonville Terminal Co , 451 F 2d 
418 (5th Cir 1971), and United States v City of Philadelphia, 573 
F 2d 802 (3d Cir 1978) 

57 United States v Local 189, United Papermakers and Paper- 
workers, 416 F 2d 980. 988 (5th Cir 1969) 
" Cnggs v Duke Power Co , 401 U S 424, 430-31 (1971) 
"WD Scott, R C Clothier, and W R Spnegel, Personnel 
Management (New York McGraw-Hill, 1961), p 566 
60 "Survey of Hiring Procedures, 1958-1963," Psychological 
Services Inc . 1800 Wilshire Blvd , Los Angeles, Calif, (unpubl- 
ished), p 2 

" Griggs v Duke Power Co 401 U S 424 (1971) 
" Donald J Peterson, "The Impact of Duke Power on Testing," 
Personnel, vol 51 (March-April 1974), pp 30-37 Set also. Employ- 
ee Testing and Selection Procedures- Where Are They Headed? 
Prentice-Hall. American Society for Personnel Administration 
Survey 656 (Prentice-Hall, 1975) 
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disparate impact on minority job applicants In the 
case of EEOC v Local 638," applicants for admis- 
sion to Local 28\ apprenticeship program were 
required to take an entrance examination This exam 
consisted of five areas mental alertness, mechanical 
reasoning, space relations, mathematical computa- 
tions, and concepts The plaintiffs alleged that the 
exam discriminated against nonwhites and intro- 
duced statistics showing that 13 43 percent of the 
white applicants were successful while only 8.79 
percent of the nonwhites were successful The court 
found that a prima facie case of discrimination had 
been established and held that the defendant failed to 
show sufficient job relatedness of the testing require- 
ment despite the fact that the defendant had con- 
ducted three validation studies. 

The court evaluated these validation studies in 
accordance with standards set by EEOC guidelines 
The court found that the validation efforts did not 
satisfy EEOC requirements and that results from the 
studies were "spotty and largely equivocal" 64 

The court also noted that there was evidence that 
persons who scored poorly on the apprenticeship 
admission test could perform successfully as appren- 
tices and journeymen The court concluded that the 
defendants failed to demonstrate that "the dispro- 
portionate impact was simply the result of a proper 
test demonstrating less ability of blacks and Hispan- 
ics to perform the job satisfactorily." 65 The union 
was ordered to achieve within 6 years a combined 
union and apprenticeship nonwhite membership 
percentage equal to the nonwhite percentage of the 
relevant labor force within its jurisdiction, 29 per- 
cent 66 

Fn EEOC v International Union of Operating 
Engineers.* 7 the court found tliat the union's require- 
ment of passing a test at the training school was 
discriminatory against nonwhites 

A test which is required of some, not of all, which relates 
to only a small portion of the relevant skills despite the 
applicant's knowledge of many others, which has no 
standards for measuring success, which is given by 
different people applying different rules and the passing of 
which does nol guarantee prompt union membership, is an 

II ()( v I oca! M8, 40 1 } Supp 467 (S D N Y 197S), mod. 
\ 2d HJ 1 (2d C ir |**76) ajfd SfcS \ 2d U(2dCir 19 7 7) 
M id at 4KO 

M M 4K| quota* from Vult an Souet) v Civil Service 
Commission. 4(ffi l A ;x7 W2i2d Cir 1971) 
Id a! 4X9 

* 7 \ I (K v Inu't national t mon of Opt rating r 'nginecrs, 4h F 
Suppl1^(S[>\\ \^h) x ,nod SS \ \ 2d 2*>\ (2d Or |977) 
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obstruction of equal employment opportunities without 
any relationship to business necessity [Moreover,] 
absence of any validation effort simply confirms the 
conclusion that this test procedure has no business necessi- 
ty «• 

In Albemarle Paper Co. v. Moody," the company 
was divided into several functional departments, 
each containing one or more distinct lines of 
progression Certain lines of progression were more 
skilled and higher paid than others. Prior to the 
effective date of Title VII these higher paid lines 
were expressly reserved for white workers. With the 
enactment of the Civil Rights Act of 1964, the 
company discontinued overt segregation in the lines 
of progression. Black workers were allowed to 
transfer to skilled lines if they could pass the Beta 
and Wonderlic appitude tests, but few succeeded in 
doing so. 70 

The company hired an expert in industrial psy- 
chology who conducted a concurrent validation 
study, attempting to justify the testing program. The 
Supreme Court of the United States held that 
Albemarle had failed to sustain its burden of proving 
the job relatedness of the aptitude tests. The Court 
reached this conclusion after comparing the compa- 
ny's validation study to the criteria set forth in the 
EEOC Guidelines The company's validation study 
was found defective on the following points 

(1) no job analysis was done to determine salient features 
of the job, (2) the criteria used were subjective, superviso- 
ry rankings based on vague standards, (3) there was no 
differential validity study done, nor was one shown to be 
tnfeasible, and (4) the validity study dealt only with job 
experienced whites in a concurrent study 71 

In Hicks v. Crown Zellerbach, 12 employees seeking 
transfer to other departments were required to 
obtain specified minimum scores on certain stand- 
ardized tests. The plaintiffs showed that the tests 
disqualified a disproportionate percentage of blacks. 
The court found the testing program unlawful 
because it had not been validated. In upholding the 
validation study requirement the court asserted that 
the Guidelines required professional validation stud- 
ies. Also, it pointed out that the Guidelines were 

M id at 1 173 

*• Albemarle Paper Co v Moody, 422 US 405(1975) 
*° id at 427-29 

71 Bonnie Sandman and Faith Urban, "Employment Testing and 
The Law," Labor Law Journal, vol 27 { 1976), p 41 
' 3 Micks v Crown Zellerbach, \ 19 I Supp M4{F I) la 1970), 
mud. 32! h Supp 1241 (I I) I a 1971) 



"entitled to great deference, particularly on a mat- 
ter, such as use of employment tests, which involves 
great professional expertise." 73 

Performance Evaluations 

Performance evaluations are utilized to a great 
extent by business organizations. Since performance 
appraisals usually involve the judgment of one 
person about another, there is great opportunity for 
ratings to be subjective and impressionistic. 74 Per- 
haps the major deficiency of performance evalu- 
ations is the "lack of reliability in the observation of 
behavior." 75 "Rating errors" can occur whenever 
one individual observes and rates another; hence, 
there are "severe difficulties" in obtaining accurate 
ratings of job performance. 7 * 

The susceptibility of performance evaluations to 
the subjective judgments of evaluators means that 
they are usually unreliable tools for assessing the 
work performance of employees. The race, ethnici- 
ty, and sex of both the person being rated and the 
person doing the rating have an influence on the 
evaluation. 77 A study by W. Clay Hamner and three 
of his colleagues indicated that sex-race stereotypes 
influence performance ratings even when objective 
elements are included in the rating procedure. 78 This 
same study found a "serious problem of racial bias" 
in performance evaluations, and concluded that they 
can work especially unfairly against blacks. 79 

" Id at 319 

74 Harry Lcvinson, "Appraisal of What PerformanceV* Harvard 
Business Review, vol 54 (July- August 1976), pp 30-31 
Ti Gary P Latham, Kenneth N Wexley, and Elliott D Purseil, 
"Training Managers to Minimize Rating Errors in the Observa- 
tion of Behavior." Journal of Applied Psychology, vol 60, no 5 

(1975) , p 550 

T * Walter C Borman. "Exploring Upper Limits of Reliability and 
Validation in Job Performance Rating," Journal of Applied 
Psychology, vol 63, no 2(1978), p i35 

77 Ronald L Flaugher, Joel T Campbell, and Lewis W Pike, 
Prediction of Job Performance for Negro and White Medical 
Technicians. (Princeton, N J Educational Testing Service). 1969, 
pp. 6-7. William J Bigoness, "Effect of Applicant's Sex, Race 
and Performance on Employers* Performance Ratings Some 
Additional Findings," Journal of Applied Psychology, vol. 61, no 1 

(1976) . pp 80-84 

*• Clay Hamner et al , "Race and Sex as Determinants of Ratings 
by Potential Employers in a Simulated Work-Sampling Task," 
Journal of Applied Psychology, vol 59, no 6(1974), pp 705-11 
n Ibid . p 709 

" James L Farr, Brian S O'Leary, and C J Bartlett, "Ethnic 
Group Membership as a Moderator of the Prediction of Job 
Performance." Personnel Psychology, vol 24 (1971) pp 609-36, 
Jeffrey H Greenhaus and James F Gavin, "The Relationship 
Between Expectancies and Job Behavior for White and Black 
Employees" Personnel Psychology, vol 25 (1972), pp 449-55 



White employees have obtained higher superviso- 
ry ratings on overall job performance than blacks, 
according to other studies. 80 And in researching 
performance ratings in a training program, it was 
found that **an employer's perception of a black 
supervisor's social behavior [rather than task-related 
behavior] tended to be the most important influence 
in evaluating a black supervisor." 81 On the other 
hand, N. Rotter and G S. Rotter found that white 
raters generally gave higher ratings to black than to 
white workers when performance was poor, but 
found no difference in ratings given to black and 
white workers when performance was good. 82 

Discrimination may also be present when the 
supervisor is male and the employee is female. Male 
administrators have been found to discriminate 
against women in evaluations for promotions and to 
give the poorest evaluations to women who apply 
for managerial positions. 83 

The use of inaccurate performance evaluations in 
promotion, transfer, and training decisions have 
resulted in numerous Title VII employment discrim- 
ination actions. In Brito v. Zia Ca 8 * an employee 
performance evaluation utilized in a work force 
reduction had a disparate impact on Hispanic em- 
ployees. The employer's performance appraisal was 
based primarily on subjective observations of three 
evaluators, two of whom did not observe the 
workers on a daily basis. The Court of Appeals for 

11 Richard W Beatty, "Blacks as Supervisors A Study of 
Training, Job Performance, and Employers' Expectations," Acad- 
emy of Management Journal, vol 16, no 2 (1973) p 202 Social 
behavior included acceptance by others, peisonal example set for 
others, self-confidence Employers subjectively measured social 
behaviors such as acceptance by others, personal example set for 
others, self-confidence, friendliness, and personal interest in 
others, and openmindedness to others' suggestions and opinions 
" N Rotter and G S Rotter, "Race. Work Performance, and 
Merit Ratings An Experimental Evaluation." (paper presented at 
the convention of the Eastern Psychological Association, Phila- 
delphia, April 1969) as discussed in Alan R Bass and John N 
Turner, "Ethnic Group Differences in Relationships Among 
Catena of Job Performance," Journal of Applied Psychology, vol 
57, no 2 (1973), p 108 

u B Rosen and T H Jerdee, "The Influence of Sex-Role 
Stereotypes on Evaluations of Male and Female Supervisory 
Behavior," Journal of Applied Psychology, vol 57 (1973)44-54, B 
Roser. and T H Jerdee, "Effect of Applicant's Sex and Difficulty 
of Job on Evaluations of Candidates for Managerial Positions," 
Journal of Applied Psychology, vol ( 1 9~4). pp 511-12 
" Bnto v Zia Co, 478 F 2d 1200 (10th Cir 1973) The 
Commission survey distinguished between written performance 
evaluations and supervisors' recommendations, as noted in ch 3, 
part 1 Court decisons have not r rade such a distinction, treating 
the two types of criteria as if they were the same, or quite similar 
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the Tenth Circuit upheld an injunction against Zia 
on two grounds. 

(1) The test was not administered and scored under 
controlled and standardized conditions, with proper safe- 
guards to protect the security of test scores as required 
by [EEOC guidelines] §1607 5 (2) for the minimum 
requirements for validation 85 and 

(2) The Zia Company failed to introduce evidence of 
the validity of its employee performance evaluation test 
consisting of empirical data demonstrating that the test 
was significantly correlated with important elements of 
work behavior relevant to the job for which the appellants 
were being evaluated M 

In Rowe v. General Motors Corp., 97 the fifth circuit 
round the defendant corporation's promotion system 
to violate Ttle VII in several respects: 

(l) The foreman's recommendation [was] the indispens- 
able single most important factor in the promotion pro- 
cess 

(n) Foremen [were] given no written instructions per- 
taining to the qualifications necessary for promotions 
(They [were] given nothing in writing telling them what 
to look for in making their recommendations ) 

(m) Those standards which were determined to be 
controlling [were] vague and subjective 

(iv) Hourlv employees [were] not notified of promotion 
opportunities nor [were] they notified of the qualifications 
necessary to get jobs 

V There [werel no safeguards in the procedure de- 
signed to avert discriminatory practices 88 

The court noted that subjective performance 
evaluations may foster discrimination against minori- 
ties. 

Promotion/transfer procedures which depend almost en- 
tirely upon the ^j-ctive evaluation and favorable recom- 
mendation of the immediate foreman are a ready mecha- 
nism for discrimination against Blacks much of which can 
be covertly concealed and, for that matter, not really 
known to management 88 

In Watktns v. Scott Paper Co., 90 an appellate court 
f ound Scott Paper Company's promotion procedure 

" Id at 1206 The i<>78 Uniform Guidelines on Employee 
Selection Procedures supersede prior employee selection guide- 
lines These guidelines provide that "(vjalidity studies should be 
carried out under conditions which assure insofar as possmlc the 
adequacy and accuracy of the research and the report Selection 
procedures -hould be admin'stered and scored under standardised 
conditions' 29 C F R - Io07 5h ( 19/9) 
** Britov /iaCo.478 F '2d 1200, 1 205 ( 10th Or 1973) 
" T Rowe v General Motors Corp , 457 h 2d 148 (5th Or 1 972) 
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violative of Title VII where (1) low level supervi- 
sors were crucial in the promotion process as they 
provided a list of people who they believed should 
be promoted to supervisors; (2) there were no 
adequate safeguards against racial bias of low level 
supervisors; (3) the first line supervisors had no 
written criteria for evaluating employees, (4) some 
of the company's promotion criteria were clearly 
subjective; and (5) it was uncleai whether hourly 
employees were informed of vacancies for supervi- 
sory positions. 91 

Courts have found performance evaluations to 
violate Title VII where an employer disenminaton- 
- ly. fails to train adequately a minority employee for a 
job. 92 In addition, performance evaluations have 
been found unlawful where an employer manipu- 
lates a job assignment in order deliberately to give a 
minority employee a poor work record and thereby 
justify an unfavorable employment action. 93 The 
utilization of performance evaluations under such 
circumstances constitutes a mere pretext for discrim- 
ination. 

Various courts have also found the use of perfor- 
mance appraisals in validation studies designed to 
validate the use of written tests to be violative of 
Title VII. The EEOC guidelines allow the use of 
supervisory ratings in the validation of employment 
tests. Due to the subjective nature of supervisory 
evaluations, however, EEOC guidelines require 
supervisory ratings to meet established criteria be- 
fore they may be utilized in validation studies. 

In view of the possibility of bias in subjective evaluations, 
supervisory rating techniques and instructions to raters 
should be carefully developed All criterion measures and 
the methods for gathering data need to be examined for 
freedom from factors which would unfairly alter scores of 
members of any group 94 

In Albemarle Paper Co. v. Moody** the Supreme 
Court of the United States struck down a validity 
study which relied on supervisory evaluations where 
the supervisory ratings did not meet EEOC stan- 
dards The validity study compared the test scores 
of each employee with an independent rating of the 

M Id at -59 
M Id at 359 

•° Watkins v Scott Paper Co . 5 10 F 2dUS9(5thOr 1976) 
Id at ll<^ 

" See. Annot 12 A f R Fed 7, M(l<*77> 
M Id at 22 

" 4 20 CF R 1607 I4B(2)(|980) 

" Albemarle Paper Co \ Moody. 422 L' S 405(1 W) 



employee relative to a coworker made by two of the 
employee's supervisors 

The Court found the supervisory evaluations 
standard to be "extremely vague and fatally open to 
divergent interpretations."' 9 * The Court asserted that 
there was "no way to determine whether the criteria 
actually considered were sufficientl' related to the 
Company's legitimate interest in job-specific ability 
to justify a testing system with a racially discrimina- 
tory impact."* 7 

In rVatkins v. Scon Paper Company," the defen- 
dant attempted to validate the use of a battery of 
tests by comparison of the test scores with supervi- 
sory evaluations. Supervisors, in comparing employ- 
ees, were asked to rate which employee was "bet- 
ter." 99 No formal evaluation criteria were entered 
into the record- The court stated that, as in Moody, 
the vagueness of the evaluation criteria made it 
impossible to determine whether "any of the super- 
visors actually applied a focused and stable body of 
criteria of any kind " 10 ° The appellate court held that 
the "absence of evidence of the criteria actually 
employed by the rating supervisors is a fatal flaw in 
[the] study." 101 

In U.S. v. City of Chicago, 102 the court found the 
practical success rate of whites versus blacks and 
Hispanics on an examination required for promotion 
from patrolman to police sergeant to be 3 to 1 The 
police department conducted a validation study on 
the test procedure by comparing test scores with 
efficiency ratings Efficiency ratings were used as 
measures of job performance. Under the efficiency 
ratings patrolmen were rated 1-100 in five catego- 
ries quantity of work, quality of work, personal 
relations, dependability, and attendance/prompt- 
ness. 

The court held that the validity study did not 
meet the minimum requirements of validation set 



M Id at 
• T Id 

»• Watkmsv Scott Paper Co . 5 V) F 2d 11 V} (5th Or 1976) 
» Id at 1189 
.<*> /J 

101 Id at 1190 

,w * United States v City of Chicago, 385 F Supp 541 (N D lii 
1974), 41 IF- Supp 218 (N D III 1976). affd in part, rev'd m part 
on other ground*. 549 F 2d 415 (7th Cir 1977) 
'« 185 F Supp 543, 560 

iOA Studies showing low correlation between interview and job 
performance include Donald P Schwab "Why Interview 0 A 
Critique," Personnel Journal vol 4K(fcb 1969). pp 126 29, Nral 
Schmilt "Social and SHuiMoimI Determinants of Interview 
Decisions Fnplu ations for the 1 mplovrnent InUrvuw " Person 
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forth in the EEOC guidelines because the efficiency 
ratings had not been validated as accurate reflections 
of job performance. The court cited three factors in 
support of its conclusion: (1) efficiency ratings were 
highly subjective and subject to the bias of the 
raters, (2) department policy of favoring an average 
rating score of 85 could cause raters to manipulate 
the calculations to arrive at the given average, and 
(3) persons of higher authority were authorized to 
change ratings for patrolmen whose performance 
was not directly known to them. 103 

Interviews 

The employment interview is generally a subjec- 
tive selection device which often does not accurate- 
ly measure likely future job performance 104 A 
number of studies conclude that interviewers' judg- 
ments of interviewees are influenced by race and sex 
stereotypes and that the interview process tends to 
result in discrimination against women and minori- 
ties. A study conducted by Robert L. Dipboye and 
others concluded that judgments by interviewers are 
often based on superficial characteristics that are 
unrelated to job success. These characteristics in- 
clude race and sex, as well as physical attractiveness 
and manner of dress. 105 A number of studies indicate 
that "interviewers seem to have a common 'ideal' 
applicant against which interviewees are evalu- 
ated." 10 * The Dipboye study, based on a survey of 
recruiters at a university placement center, found 
that "for male Caucasian interviewers, that ideal has 
often been 'young,' 'white' and 'male,' particularly 
when the job sought is a traditionally male occupa- 
tion." 107 

When interviewers perceive a similarity between 
applicants and themselves, according to a number of 

nel Psychology, vol 29, no I, pp 79-101, Robert L Dipboye, 
Richard D Arvey, and David E Terpstra, "Equal Employment 
and the Interview," Personnel Journal. Oct 1976, pp 520-25. and 
Neal Sehmitt and Bryan W Coyle "Applicant Decisions, in the 
Employment Interview." Journal of Applied Psychology, vol 61 
(1976), pp 184-92 

109 Dipboye, Arvey, and Terpstra. "Equal Employment and the 
Interview," p 521 

,0€ Sehmitt, "Social and Situational Determinants" p 90 
Schmitt's statement is based on an analysis of eight studies 
published between 1959 and 1974 

,0T Dipboye, Arvey t and Terpstra, "Equal Employment and the 
Interview," p 520 



studies, they are likely to give higher ratings to the 
applicants. 10 * In a study of 103 interviewers in a 
realistic employment situat ^n, A. Keenan conclud- 
ed that interviewers tended to give high ratings to 
candidates they liked. 10 * Given the undoubtedly high 
proportion of white male interviewers in job situa- 
tions, the conclusion that interviewers give higher 
ratings to applicants they perceive as similar to 
themselves has unfortunate implications for job 
advancement prospects of minorities and women. 

A study by James Ledvinka reported that, in exit 
interviews, black interviewers obtained more com- 
plete responses than white interviewers when deal- 
ing with black interviewees. 110 This result is consis- 
tent with other studies concerning the effect of 
perceived similarity on interview results. The result 
does not bode well for black interviewees in the 
typical job situation, however, since they woulo 
most frequently be interviewed by whites. 

Sex-role stereotyping adversely affects the oppor- 
tunities of women being interviewed for nontradi- 
tional jobs. Benson Rosen and Thomas H. Jerdee 
investigated the influence of sex-role stereotypes on 
the personnel decisions of 95 bank supervisors and 
found that male administrators tend to discriminate 
against females in important decisions involving 
promotion, development, and supervision. 111 In a 
study of job recruiters at two university placement 
centers, S.L. Cohen and K.A. Bunker found that 
significantly more women were recommended for 
an editorial assistant position, while significantly 
more men were recommended fcr a personnel 
technician job. Both males and females were more 
likely to be recommended for traditionally role- 
congruent jobs, although other qualifications were 
constant. 112 

These studies show that— through sex-role stereo- 
typing, the tendency of interviewers to give high 

,0 * Schmitt, "Social and Situational Determinants.*' p 9! Schmitt 
is discussing, at this point, nine studies published between 1970 
and 1975 

199 A Keenan. "Some Relationships Between Interviewers* 
Personal Feelings About Candidates and Their General Evalu- 
ation of Them/* Journal of Occupational Psychology vol 50 f 1 977) 
pp 281-82 

James Ledvinka. "Race of Employment Interviewer and 
Reasons Given by Job Seekers for Leaving Their Jobs." Journal 
of Applied Psychology, vol 58, no 3 (1973). pp 362-64 
MI Benson Rosen and Thomas H Jerdee, "Influence of Sex Role 
Stereotypes on Personnel Decisions,'* Journal of Applied Psy 
Chology,vo\ 59.no I (1974). pp 9- |4 

"» Stephen L Cohen and Kerry A Bunker. "Subtle Effects of 
Sex Role Stereotypes on Recruiters* Hiring Decisions. Journal of 
Applied Psychology, vol 60(1975), pp 566-72 
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ratings to candidates similar to themselves, and other 
intrusions of sex and race into the interview pro- 
cess—the use of interviews tends to affect minorities 
and women adversely 

In recent years considerable concern has been 
generated over the legality of using interview results 
that have an adverse effect on women and minorities 
for employment decisions. The employment inter- 
view has qualified as legally suspect in a variety of 
court cases. In general, however, such cases have 
not dealt exclusively with interviews, but with 
several subjective selection practices including inter- 
views. When such cases do arise the rationale 
followed by the courts is generally similar to that 
employed by the fifth circuit in Rowe v. General 
Motors Corp. 113 

In Leisner v. N.Y. Telephone Co., 1,4 women em- 
ployees brought a class action against the New York 
Telephone Company for discrimination against 
women in management positions in its traffic depart- 
ment. The traffic department provides operator 
services and administers the equipment by which 
telephone calls are routed. 1,5 In order to place 
persons in management positions within the traffic 
department, employment interviewers assessed the 
supervisory potential of each individual. The court 
found that the interviewers had wide discretion in 
determining the weight to be accorded to applicants' 
skills and in generally assessing supervisory poten- 
tial. 1,6 The court found that women constituted 38 
percent of all management level employees through- 
out the company and that this figure reflected the 
percentage of women in the relevant labor force, 117 
In the traffic department, however, women occu- 
pied over 97 percent of the lowest level salary 

113 See discussion of Rowe v General Motors Corp . supra note 
41 

, " Leisner v N Y Telephone Co . 358 F Supp 159 (S D N Y 
1973). enforcing, 398 F Supp i 140 (SDN V 1974). affd. ^62 
F 2d 38 (2d Or 1977) 
1,5 358 F Supp 359.363 (SDNY 1973) 

111 The general personnel supervisor f or the defendant testified 
that in the interviewing process, "we stand back and look at the 
individual as a total individual, and. 'Is this person going to be 
successful m our business 0 * becomes our final criterion after we 
have all of these factors reviewed ** Id at 365 The interviewers 
generally accorded great weight to military experience whereas 
teaching was not considered valuable supervisory experience Id 
at 369 

1,7 Id at 163 
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positions and only 21 percent of the highest posi- 
tions. 1 " The court also found substantial disparities 
in the allocation of job classifications within grade 
levels. 11 * No validation studies were conducted by 
the company to determine whether its highly discre- 
tionary interviewing process accurately predicted 
fature job performance.* 20 The court enjoined the 
company from utilizing any selection criteria in its 
traffic department which were not validated in 
accord with EEOC guidelines and held that the 
class members were entitled to relief. 121 

Generally, the courts will favor employers who 
have developed guidelines outlining factors an inter- 
viewer should take into account. 122 For instance, in 
Badillo v. Dallas County Community Action 
Committee. 123 a nonprofit organization interviewed 
10 persons seeking the position of deputy director. 
The interviewing committee had developed a ques- 
tionnaire according tc the Office of Economic 
Opportunity Guideline 6901-1, "Guide to Selecting 
the CAA Executive Director," for the selection 
procedure to be used in filling the vacancy. The 
interviewers were to formulate a standard set of 
questions in order to determine the qualifications of 
the applicants with regard to: leadership ability and 
potential; administrative capabilities, including depth 
and length of experience; and other related crite- 
ria. 124 Ginensky and Rogoff, researchers in the field 
of employment discrimination, noted: "Although the 
committee's judgment of an applicant's qualifica- 
tions clearly wa r determined subjectively the court 
was impressed by the selection procedure** and ruled 
for the defendant 125 

Education*^ QhhI ifications 

The use of educational qualifications in hire, 
promotion, and transfer decisions by employers is 
widespread. A 1975 Prentice-Hall survey on em- 
ployee selection procedures investigated the weight 
accorded to educational qualifications by employers 
in employment decisions. 12 * The survey revealed 

»• Id 

Id at 363-64 
'*> Id at 368-69 
111 Id. at 370 

m Amy B Ginensky and Andrew R RogofT, "Subjective 

Employment Criteria and the Future of Title VII in Professional 

Jobs. Journal of Urban Law, vol 54 (1976), p 188 

,w Badillo v Dallas County Community Action Committee. 394 

F Supp 694 (N U Tex 197$) 

» 4 Id at 702 

in Ginensky and Rogoff, "Subjective Employment Criteria," p 
188 
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that a substantial percentage of the survey respon- 
dents attributed importance to educational back- 
ground in their selection processes. Of the 2,500 
respondent companies, 1.4 percent rated educational 
qualifications as the most important employment 
criteria; 10.6 percent rated education as second in 
importance; 32 percent third in importance; and 40.5 
percent rated educational qualifications as fourth in 
importance. 127 

The use of educational criteria in employment 
decisions can adversely affect minority classes due 
to differing levels of educational attainment between 
minority and majority workers. In Social Indicators 
of Equality for Minorities and Women, the United 
States Commission on Civil Rights explored the 
variations in educational attainment among blacks, 
Mexican Americans, Puerto Ricans, and whites. 128 
The study reports that substantially more white men 
and women have achieved high school educations 
than have blacks, Mexican Americans, and Puerto 
Ricans. The .study also reveals that while the 
differentials iir high school educational attainment 
decreased between 1960 and 1976, the educational 
disparities remain substantial. 129 The Commission 
also found that there is a greater disparity between 
minorities and whites in college completions than in 
high school completions. Further, the percentage 
gap between white male college completion rates 
and those for black males and females, Mexican 
American and Puerto Rican males and females and 
white females is increasing. 130 Under Title VII, the 
use of educational qualifications which disparately 
affect protected classes are void unless shown to be 
justified by legitimate business necessity. 

In Griggs v. Duke Power Co., 131 the Supreme Court 
of the United States found a high school diploma 
requirement for hire or transfer to be unlawful under 
Title VII, where the diploma requirement rendered 
ineligible a markedly disproportionate number of 
blacks and was not shown to be job related. 

,M Employee Testing and Selection Procedures- Where Are They 
Headed?. Prentice-Hall, American Society for r or$onnel Admin- 
istration Survey (Prentice-Hall. 1975) 
1,7 Ibid . p 653 

,M US. Commission on Civil Rights. Social Indicators of Equality 
for Minorities and Worten 
,w Ibid, p 12 
,w Ibid 

m Griggs v Duke Power Co ,401 US 424 (1971) 
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In 1955 Duke Power Company instituted a high 
school diploma requirement for assignment to any of 
its departments other than its labor department. 132 
Blacks were hired only for the labor department, 
where the highest paying jobs paid less than the 
lowest paying jobs in the four operating departments 
reserved for whites In 1965 the company aban- 
doned its policy of restricting blacks to the labor 
department However, at the same time, the compa- 
ny required a high school diploma for transfer from 
the labor department to any other department. 

In finding that the diploma requirement disquali- 
fied a disproportionate number of black job appli- 
cants, the Court relied on I960 census statistics 
which showed that 34 percent of white males in 
North Carolina had completed high school while 
only 12 percent of the black males had done so. 133 
The Court noted: 

Because they are Negroes, petitioners have long received 
inferior education in segregated schools and this Court 
expressly recognized these differences in Gaston County v 
United States, 395 V S 285 (1969) There, because of the 
inferior education received by Negroes in North Carolina, 
this Court barred the institution of a literacy test for voter 
registration on the ground that the test would abridge the 
right to vote indirectly on account of race 134 

The Court found that Duke Power's diploma 
requirement was not justified by business necessity. 
White employees hired prior to the imposition of the 
diploma requirement continued to perforin satisfac- 
torily and achieve promotions in the higher paying 
departments despite their lack of high school educa- 
tion Further, the diploma requirement was found to 
have been adopted without meaningful study of its 
relationship to job performance, but rather to im- 
prove generally the overall quality of the work 
force ,3<i 

In Watkins v. Scott Paper Co. 136 the court found 
grade school and high school educational require- 
ments for transfer within the company, which had a 
disparate impact on blacks, to violate Title VII. The 
fifth circuit did not find Scott's justification for its 

,M The Duke Power Company plant was divided into five 
opcraling departments (1) labor, (2) coal handling, (J) operation, 
(4) maintenance, and (5) laboratory and test Id at 427 
m Id at 410, n h 
,14 Id at 4V) 

Similarlv. in Roman v Reynolds Metals C o , 168 F Supp 47 
(S D Tex 1^71), the defendant instituted a high school education 
requirement tor lure into the company T»- Reynolds Company 
mnfeiuHl that its educations! requirement was justified hy 
busmen nevexMlv W » aust it "upgiaded tht overall quality of the 



transfer requirements to be compelling. The court 
held that a diploma requirement, predicated on the 
assumption that high school graduates will be able to 
learn and to be productive in industry because they 
were able to achieve in school will not survive Title 
VII scrutiny. The court stated that, "even if gradua- 
tion conclusively shows some achievement, there is 
no necessary correlation between that achievement 
and job performance." 137 

The court concluded that the grade school and 
high school educational transfer requirements were 
violative of Title VII because they had a disparate 
impact on blacks and were not justified by business 
necessity. The court noted that there were non-high 
school graduates in the various lines of progression 
at Scott Paper who were performing adequately. 
The court also found that the educational require- 
ments were not validated as predictive of or corre- 
lated with significant elements of job performance as 
required by EEOC guidelines. 138 

The appellate court further stated that it was not 
necessary that non-high school graduates be demon- 
strably equal in performance to high school gradu- 
ates. 

[E]ven assuming that non-high school graduates do not 
perform as well as high school graduates, the question 
should be whether non-high school graduates perform 
adequately. For only if the diplomaless individual is not 
adequate to a job may his exclusion from that job be 
deemed a business necessity 139 

In United States v. Georgia Power Co., 140 the court 
disallowed a requirement that employees in certain 
job categories who wish to transfer into other job 
categories with the same company have a high 
school diploma. The court held the company's 
justification for its diploma requirement insufficient 
to satisfy the business necessity requirements estab- 
lished in Griggs v. Duke Power Co.: 

At best, the only justification for this requirement is the 
obvious eventual need for above-average ability to read 
and comprehend the increasingly technical maintenance 
manuals, the training bulletins, operating instructions, 

company's workforce and facilitated advancement and progres- 
sion within the plant " Id at 50 The court found the company's 
reasoning was not sufficient to establish a bona fide business 
necessity for the discriminatory educational requirement 
,M Watkins v Scott Paper Co, 530 F 2d 1159 (5th Or 1976) 
,,T Id at 1182 
,w Id at 1179-82 
Id at 1 180 

140 United States v Georgia Power Co , 474 F 2d 906 (Mh Or 
1971) 
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forms and the like demanded by the sophisticated indus- 
try. . .In such a context, the high school education 
requirement cannot be said to be reasonably related to job 
performance This is not to say that such requirements are 
not desirable it simply means that the "diploma test" 
cannot be used to measure the qualities. Many high school 
courses needed for a diploma (history, literature, physical 
education, etc ) are not necessary for these abilities A new 
reading and comprehension test. might legitimately be 
used for this job need 141 

The court also noted that many of the highest 
ranking company personnel could not meet the high 
school diploma requirement, including 47 out of 100 
foremen, supervisors, and chief division operators in 
the Atlanta and Macon operating division. 142 The 
court concluded that Georgia Power failed to 
demonstrate a manifest relationship between the 
educational qualification and job performance. 

In Padilla v. Stringer, 143 the court invalidated a 
high school education requirement for the position 
of zookeeper II instituted by the Albuquerque Rio 
Grande Zoo in 1972. The court found the diploma 
requirement summarily disqualified a disproportion- 
ate number of Hispanic Americans. In support, the 
court cited Department of Commerce statistics 
revealing that 46 percent of Spanish surnamed males 
over 25 had completed high school as opposed to 
67 4 percent of white males in Bernalillo County. 

The court found the principal requirements of the 
zookeeper II position to be* 

a love for animals, a willingness to learn more about the 
animals one is assigned to care for, communicative skills so 
that one can relate to the public, ability to read regulations 
and write animal reports, and good physical condition 144 

The court asserted that a person of normal intelli- 
gence could perform these duties Further, **[w]hile 



141 Id at 918, quoting the district court with approval The 
diploma requirement applied only to employees who wished to 
transfer from three previous!) all-black categories (janitor, porter, 
and maid) The requirement also applied originally to new hires, 
but its use was suspended, after which time new employees had to 
agree not to progress in the company without satisfying the 
requirement Id at 911 
wt Id at 918-19 

143 Padillav Stringer, WY Supp 495 (1) N M IW) 

144 Id at 505 
Id 

'** Payne v Travenol I ahoratoru*-*, Inc 416 \ Supp 248 (N D 
Miss 1976), ajfd in part rev'd in port, vacated in part 56S F 2d 89? 
(5th Or 1978) 

416 F Supp at 2*>9 60 
'** It is entirely consistent with these court decisions that 
educational qualifications have been upheld in various cases 



some education might be necessary for some of the 
requirements, the evidence in the case [did] not 
establish that a high school diploma [was] related or 
necessary to these job requirements." 145 The court 
also noted that there were several employees and 
volunteers at the zoo who had not finish^'* high 
school who had successfully performed the tasks of 
zookeep*, r . The court enjoined the continued use of 
the diploma requirement on the ground that it 
disparately impacted on Hispanic Americans and 
was not justified by business necessity. 

In Payne v. Travenol Laboratories, Inc., 146 the court 
invalidated a college degree requirement where the 
defendant corporation could not establish a business 
necessity for the criterion. Travenol Laboratories 
imposed a college degree requirement for the posi- 
tions of traffic analyst, systems analyst, and sched- 
uling analyst. The court found the college degree 
criterion to have a disparate impact on blacks in 
Mississippi. 

Information available to the court showed that in 
Bolivar County in 1970, 14.7 percent of white males 
over 25 and 12.5 percent of white females over 25 
had college degrees. This was true for 3.2 percent of 
black males over 25 and 3.3 percent of black females 
over 25. In the State of Mississippi 10 percent of all 
whites over 25 had college degrees, but 3.7 percent 
of all blacks had graduated from college. 147 

Travenol asserted that the college education 
requirement was necessitated by the "professional 
demands'* of the position. The court found that 
Travenol failed to validate its educational require- 
ments pursuant to EEOC guidelines or otherwise 
establish a business necessity for its requirement 
The court struck down the requirement as unlawful 
under Title VII 148 

where jobs required a high degree of skill and the i isks of hiring 
an unqualified applicant were great In these cases the employers 
were able to establish a manifest relationship between the 
educational qualification and job performance Where a valid 
business necessity for an educational qualification is established, 
the courts will uphold the requirement despite any disparate 
impact on minority groups See Spurlock v United Airltnes. Inc 
475 F 2d 216 (10th Cir 1972) (college degree requirement for 
pilots), League of United Latin American Citizens v City of 
Santa Ana. 410 F Supp 873 (C D Cal 1976), modified in pt . 11 
FEP Cases 1019 (CD Cal 1976) (high school education 
requirement for police officers), Castro v Beecher, 459 F 2d 725 
(1st Or l972Khigh school education or 3 year military service 
requirement for police officers), Rice v City of St Louis, 464 F 
Supp H8 (KD Mo l978Kcollege degree requirement for public 
health program representative), Jackson v Curators of University 
of Missouri, 456 F Supp 879 (E D Mo 1978) (requirement of 2 
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Summary 

Title VII of the Civil Rights Act of 1964 was 
designed to promote equal employment opportunity 
by prohibiting employment practices which have an 
adverse and unjustified affect on a protected class on 
account of race, -;olor, religion, sex, or national 
origin. The use of written tests, performance evalu- 
ations, interviews, and educational qualifications as 

years of college for campus security guard), Townsend v Nassau 
County Medical Center, 558 F 2d 117 (2d Cir !977)(college 
degree requirement for blood bank technician) 



selection criteria in employment decisions, which for 
various reasons do not accurately predict job perfor- 
mance, has been found to be unlawful under Title 
VII The Equal Employment Opportunity Commis- 
sion Guidelines on Employee Selection Procedures 
assume a prominent role in determining the permissi- 
ble uses of selection criteria and validation studies. 
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Chapter 2 



The Union's Duty of Fair Representation 
and Nondiscrimination 



Introduction 

This chapter presents a legal analysis of the 
obligation placed on international and local unions 
by Congress and the courts to represent fairly the 
interests of their minority and female members. The 
development of the duty of fair representation under 
the National Labor Relations Act is examined first. 
The duty of nondiscrimination by unions under Title 
VII of the Civil Rights Act of 1964 is discussed 
second, followed by an analysis of the liability of the 
international union for discriminatory provisions 
contained in collective-bargaining agreements. 

The Union's Duty of Fair Representation 
Under the National Labor Relations Act 

The doctrine of fair representation imposes upon 
labor organizations the duty to represent fairly all 
members of a bargaining unit. The duty of fair 
representation is a judicial invention. The National 
Labor Relations Act 1 (NLRA) does not specifically 
include provisions addressed to the requirement that 
labor organizations represent all bargaining unit 
members fairly. The doctrine originated in the 
Supreme Court decision in Steele v. Louisville & 
Nashville Railroad 2 which arose under the Railw* 
Labor Act 3 (RLA). The union initiated amendments 
to the collective-bargairang agreement that had the 
ultimate effect of reassigning black firemen to more 
arduous, longer, and less remunerative work while 

1 29USC §§151-169(1974) 

a 323 U S 192(1944) 

1 45 V S C §§151-188 (1976) 

* mVS 192 19M1944) 

* la at 202-0* 



filling the vacant black firemen positions with white 
workers of less seniority. In Steele, the Court likened 
the power of the statutory representative to that of a 
"legislature. . .subject to constitutional limitations 
on its power to deny, restrict, destroy or discrimi- 
nate against the rights of those for whom it legislates 
and. . .(was) under an affirmative constitutional 
duty equally to protect those rights."* Then, relying 
on the Federal statute (RLA), the Court imposed on 
the "bargaining representative of a craft or class of 
employees the duty to exercise fairly the power 
conferred upon it in behalf of all those for whom it 
acts, without hostile discrimination against them." 5 
Steele expressly recognized that the duty imposed 
did not bar representatives in all cases from making 
contracts that have unfavorable effects on some unit 
employees when based upon "differences relevant to 
the authorized purposes of the contract. . .such as 
seniority. . . ." 6 

In Wallace Corp. v. National Labor Relations 
Board, 1 a case decided on the same day as Steele, the 
Supreme Court of the United States applied the duty 
of fair representation doctrine to a union that 
negotiated a closed shop contract 8 with the employ- 
er and then denied union membership to rival union 
employees causing their discharge. The employer, 
the board (NLRB) found, had established and 
maintained the incumbent union and had knowledge 
that the incumbent union intended to use the 

• U at 203 

7 323 US 248(1944) 

• Closed shops were not illegal under the NLRA at the time 
Wallace was decided 
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contract to oust the rival union employees from their 
jobs. Without citing the Steele ca3e, the Court, 
approving the board's order,* for the first time 
applied the duty of fair representation to a labor 
organization under the NLRA. 

The duties of a bargaining agent selected under the terms 
of the act extend beyond the mere representation of 
interests of its own group members. By selection as 
bargaining representative, it has become the agent of all 
the employees, charged with the responsibility of repre- 
senting their interest fairly and impartially. 10 

Wallace not only extended the concept of fair 
representation to labor organizations subject to the 
NLRA, but it expanded the duty beyond the 
prohibition of racial discrimination 

A year after Steele and Wallace, the issue of fair 
representation was faced for the first time in a 
representation proceeding. The board announced in 
Larus d Brother Co. 11 that as a remedial action it 
would rescind certification of a union that discrimi- 
nated in its duty to represent all unit members 
fairly. 11 The board limited this drastic relief to the 
unfair representation of unit members, allowing 
unions to continue to base eligibility of union 
membership on \ice. 13 

It was not until Ford Motor Co. v. Huffman' 4 that 
the Supreme Court of the United States specifically 
applied Steele in setting the standard of fair represen- 
tation to unions certified under the NLRA. In 
Huffman, the union negotiated a collective-bargain- 
ing contract which allowed new employees seniority 
credit for time spent in the military service. This 
lowered the seniority rating of employees who had 
been employed longer, but did not have as much 
credit for military service. The Court perceived that 
even with this developing duty concept, labor 
organizations must have the power to balance the 
myriad interests of the bargaining unit. The Court 

• The NLRB found that the employer had committed a §§8(3) 
violation by enforcing the closed shop agreement which resulted 
in the discriminatory discharge of rival union employees 
*• 323 US 248,255 (1944) 

" 62 N L R B 1075 (1945) A rival union asked the board to 
revoke the certification of a whites only union where black 
workers had to form their own separate local 
" The board in Hughes Tool Co (Hughes Tool I). 104 N L R B 
318 (1953), reaffirmed its remedial action of revocation of a 
discriminating union's certification because this was the board's 
only weapon for a representation violation 
" 62 NL R B 1075(1945) 
14 345 US 330(1953) 
11 Id at 338 
,# Id at 338-39 
" Id at .VP. 



opined that a "wide range of reasonableness must be 
allowed a statutory bargaining representative. . ., 
subject always to complete good faith and honesty 
of purpose" 1 * and that "[variations acceptable in the 
discretion of bargaining representatives, .may in- 
clude differences based upon. . .seniority." 16 The 
Court concluded that seniority was "within the 
reasonable bounds of relevancy." 17 

Humphrey v. Moore 19 brought before ;he Supreme 
Court of the United States, for the first time, the 
union's duty in administration of the collective- 
bargaining agreement. Employees of one company 
were absorbed by another company through an 
agreement made by a joint employer-union commit- 
tee to integrate the two seniority lists of the 
companies. The collective-bargaining agreement 
provided for integration of the seniority list upon 
"some rational basis." 19 The same union represented 
employees of both companies. The company being 
absorbed was older; therefore, its employees had 
greater seniority and displaced employees of the 
acquiring company. The State court granted the 
acquiring company's employees an injunction 
against the implementation of the committee's deci- 
sion. The Supreme Court of the United States 
reversed the judgment of the State court finding that 
the union acted "honestly, in good faith and without 
hostility or arbitrary discrimination" 20 and had not 
exceeded its power under the contract. 

Independent Metal Workers Union Local 2 * (Hughes 
Tool II) saw the NLRB aggressively attacking 
segregated unions once found legal in Atlanta Oak 
Flooring Co. 22 and Larus & Brother Co. 23 The board 
held that it could not "validly render aid under 
Section 9 of the NLRA to a labor organization 

375 US 335 (1964) 
'• Id at 347 
10 Id at 350 

147 N L R B 1573 (1964) The all-white union refused mem- 
bership to black unit members who then formed their own local 
The collective-bargaining contract allocated certain jobs to white 
employees and other jobs to black employees The contract was 
amended to create new apprenticeships which were barred to 
black workers A black employee applied for the program and 
was rejected The black employee then requested gnesanc-e 
representation by the white union Receiving no reply, the 
employe filed unfair labor practice charges against the union 
seeking to rescind its certification 
" 62 N L R B 973 (1945) 
" 62 NLRB 1075 (N45) 
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which discriminates racially when acting as a statu- 
tory bargaining representative" 24 and rescinded the 
certification of the all-white union. 

The Hughes Tool II decision was issued on July 1, 
1964, and on July 2, 1964, Congress passed the Civil 
Rights Act of 1964." Title VII of that act, dealing 
with employment discrimination, became effective 
July 2, 1965. The fifth circuit, in Local Union No. 12, 
United Rubber Workers v. NLRB 2 * addressed the 
issue of "overlapping remedies" caused by the 
NLRA and the Civil Rights Act of 1964 in employ- 
ee discrimination cases. Referring to 1 10 Cong. Rec. 
13, 171 (1964) the court said: 

Legislative history and specific provisions of the Act itself 
make it apparent that Congress did not intend to establish 
the enforc nent provisions of Title VII as the exclusive 
remedy in jis area. . .(T]he Senate [specifically] reject- 
ed a proposed amendment which would have had the 
effect of rendering the remedial provisions of Title VII 
exclusive with regard to all claims arising under it 27 

The court concluded that employees w'io suffer 
discrimination by their unions would be <\* 'iterty to 
seek redress under the enforcement provision of 
Title VII, or to assert unfair labor practice charges 
before the board. 2 * The court raised, but left unde- 
cided, the issue of whether the board should assert 
jurisdiction over claims of employer discrimination 
covered by Title VII, which might also involve an 
unfair labor practice. 2 * 

Vaca v. Sipes 30 was a watershed in the develop- 
ment of the law governing the duty of fair represen- 
tation by labor organizations. The dispute in Vaca 
was precipitated when the employer refused to 
permit employee Owens to resume his job after an 
extended sick leave period because of high blood 
pressure. Even though Owens* family physician 
certified him fit to resume his heavy work in the 
packing plant, the company's physician disagreed. 
Owens was permanently discharged on the grounds 
of poor health. Owens sought the union's help to 

u 147NLRB at 1373(1964) 

» 42 USC §2000e-§2000e-15 (1976andSupp 21 1978) 

" 368 F2d 12 (5th Cir 1966) The union refused to process 

grievances of black unit members concerning segregated plant 

facilities and maintenance of separate seniority rolls where blacks 

with greater seniority had no rights over whites with less 

seniority 

17 Id at 24, note 24 

*■ It should be noted that an employee may pursue remedies 
under the NLR/ and Title VII simultaneously Alexander v 
Gardner Denver Co . ti5 U S 36 (1974) 
w id. note 25 



secure reinstatement. The union diligently processed 
Owens' grievance to the fourth step of the grievance 
procedure. Prior to the union's deciding to take the 
grievance to arbitration, the union at its own 
expense, sent Owens to another doctor for additional 
evidence on Owens' Fitness for work. The resul* of 
this examination did not support Owens' position. 
The union ihen refused to submit Owens' grievance 
to arbitration. Owens filed suit in State court against 
the union claiming his discharge violated the collec- 
tive-bargaining agreement and that the union had 
"arbitrarily, capriciously and without just or reason- 
able reason or cause" refused to take his grievance 
to arbitration. 31 

The union claimed that (1) the gravamen of 
Owens' complaint was an ur a'** labor practice and 
therefore within the exclusive jurisdiction of the 
NLRB and (2) tlie State court applied a duty 
standard inconsistent with Federal law. In answer to 
the union's first contention, the Supreme Court of 
the United States alluded to the appropriateness of 
the NLRB's "tardy assumption" of unfair labor 
practice jurisdiction 32 for breaches of the duty of fair 
representation and in the same breath made clear 
that such assumption did not "oast the courts of 
their traditional jurisdiction to curb arbitiary con- 
duct by. . .employee's statutory representatives" 33 
and that §301 of the Labor Management Relations 
Act accorded concurrent jurisdiction to State and 
Federal courts to hear breach of contract cases 
involving duty of fair representation. 

The Court, agreeing that the State court applied 
an incorrect duty standard, set forth the standard 
upon which a union's conduct will be judged: 

A breach of the statutory duty of fair representation 
occurs only when a union's conduct toward a member of 
the collective bargaining unit is arbitrary, discriminatory, 
or in bad faith • • .Though we accept the proposition 
that a union may not arbitrarily ignore a meritorious 
grievance or process it in a perfunctory fashion, we do not 
agree that the individual employee has an absolute right to 

30 386 U.S 171 (196' * more recent case affirming the union's 
duty »n grievance auA aibitration matters is Htnes v Anchor Motor 
Freight, Inc.. 424 U S 554(1976). 
» 386 U S 171, 173 (1967) 

n Thf NLRB was given unfair labor practice jurisdiction over 
union activities by the Labor Management Relations Act. 29 
USC §§141-197 Even thou? §8(b) of the NLRA was enacted 
in 1947, the NLRB did not, until 1962, interpr** a breach of a 
union's duty of fair representation as an unfair labor practice 
Miranda Fuel Co, 140 N L R B 181 <1<162), enforcement denied 
326 F 2d J72(2ndOr 1963) 
" 386 U S 171. 183(1967) 



have his grievance taken to arbitration regardless of the 
provisions of the applicable collective bargaining agree 
ment.* 4 

Vaca standards make clear that a prerequisite for 
an employee to resort to the courts in a §301 duty 
suit is the exh ustion of the exclusive contractual 
grievance and arbitration procedures. Where the 
employer repudiates the contractual procedures or 
the union having the sole power to invoke the 
grievance procedure refuses, however, the employee 
may avoid the contractual process and seek judicial 
relief. 

After Vaca, the exponents of the requirement of 
the duty of fair representation took on a new face. 
NLRB v. Mansion House Center Management Corp.** 
saw the employer defending a §8(aX5) unfair labor 
practice charge for refusing to bargain on the 
ground that the union practiced racial discrimination 
in its membership. On appeal, the court vacated the 
board's order requiring the recognition of the union 
and ordering the employer to bargain. The court 
opined that "any recognition or enforcement of 
illegal racial policies by a federal agency is proscrib- 
ed by the Due Process Clause of the Fifth Amend- 
ment." 3 * And accordingly, when "a governmental 
agency recognizes. . .a [discriminating] union to be 
the bargaining representative it significantly be- 
comes a willing participant in the union's discrimina- 
tory practices." 37 

The Mansion House case blurred the line in 
discrimination cases as to where the NLRA ends 
and Title VII begins. The eighth circuit's decision 
dealt with the two acts as if they were interchange- 
able in discussing evidentiary requirements and 
availability of defenses. The eighth circuit ruling is 
in limbo because it appears that no other circuit has 
adopted the Mansirn House decision, the board has 
avoided applying the rulings, and the Supreme 
Court of the United States has not yet addressed the 
issues raised in Mansion House. 

In Bekins Moving and Storage Ca, 3i as in Mansion 
House, the employer alleged discriminatory prac- 
tices by the union. Specifically the employer in 
Bekins argued that the union should be disqualified 
from seeking an election under §9(c) of the NLRA 

u fd.nl 190-91 

» 473 F 2d 47 1 (8th Or 1973) 
*• Id at 471 
" Id 

M [1974] 21 1 N L R B (CCH)para 26,575 
19 H at 34,450-51 



because it engaged in invidious discrimination on the 
basis of sex and also against Spanish-speaking and 
Spanish-surnamed individuals. In answer to the 
employer's objection to the union's certification, the 
board thought it appropriate to consider the merits 
of the objection prior to issuance of a board 
certification. The board reasoned that certification 
of a discriminating union violates the due process 
clause of the fifth amendment of the Constitution. 
Further, if the board certified a union shown to be 
engaging in a pattern or practice of invidious 
discrimination, the board would "appear to be 
sanctioning, and indeed furthering the continued 
practice of such discrimination." 39 The board con- 
cluded that a precertification inquiry was not only 
appropriate but constitutionally required. 

Belt <£ Howell Co. 40 was the first decision the 
board issued modifying the principles outlined in 
Bekins The board refused to entertain Bell & 
Howell's allegations of sex discrimination practiced 
by the union. Member Kennedy, concurring, sided 
with members Fanning and Pannello, who had 
dissented in Bekins; this created a board rule that 
denied precertification inquiry into allegations of 
union sex discrimination. Member Kennedy declined 
to extend precertification inquiry into allegations of 
sex discrimination because he did not perceive sex as 
being an inherently suspect classification. Moreover, 
member Kennedy was of the opinion that the board 
lacked sufficient expertise to deal witn issues con- 
cerning sex discrimination and therefore, should 
only concern itself with the more serious forms of 
unlawful discrimination. In "pre-certification repre- 
sentation proceedings, the board should only view 
allegations of discrimination hich involve classifi- 
cations determined by the Supreme Court to be 
inherently suspect, that is, race, alienage, or national 
origin." 41 

The life span of Bekins was 3 years, being 
overruled by Handy Andy, Inc." In Handy Andy, the 
employer filed objections with the board, after the 
union won the election, contending that certification 
should be denied because of the union's discrimina- 
tory practices in excluding persons from member- 
ship based on race and national origin. 43 

40 [1974] 213 NLRB (CCH)para 15,008 
11 Id at 25,064 

" [1977] 228 NLRB (CCH) para 17,938 
" Id at 29,764-65 
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The board in Handy Andy decided that allegations 
of invidious discrimination practiced by a union 
could no longer be considered in representation 
proceedings as set forth in Bekins. u The board 
reasoned that the fifth amendment of the Constitu- 
tion did not require precertification consideration of 
allegations of invidious discrimination practiced by a 
labor organization because certification did not 
establish a sufficiently close nexus between govern- 
mental action and actual discrimination by a private 
party. The board was of the opinion that once the 
labor organization was selected by ballot, the board, 
in light of §9 of the NLRA, lacked power to 
withhold certification. 45 The board concluded that 
allegations of invidious discrimination would now be 
considered: 

. . .in the context of unfair labor practice proceedings. 
Such a proceeding. . .continues to be the appropriate 
vehicle for resolving such issues and for devising the 
appropriate remedies for unlawful discrimination includ- 
ing revocation of certification. This route recognizes the 
substantive and procedural differences between represen- 
tation and unfair labor practice proceedings and affords 
the charged party the full panoply of due process of law 
without at the same time denying or delaying the employ- 
ees' nght to the services of their designated bargaining 
agent. 4 * 

In light of the Handy Andy ruling, the board 
decided on its own to reconsider its decision in Bell 
A Howell The board iusued a supplemental 47 deci- 
sion on June 24, 1977, applying the new principles 
set out in Handy Andy which had the effect of 
sustaining the board's prior ruling finding a §8(aX5) 
violation and ordering the employer to bargain. 4 ' 

Ilie U.S. Court of Appeals for the District of 
Columbia, 49 on reviewing the board's Bell & Howell 
decision, addressed Bell & Howell's challenge to the 
board's application of t* t Handy Andy principle in 
the instant case. Specifically, Bell & Howell argued 
that "the vital national commitment to eradicate 
employment discrimination [justified] denying certi- 
fication to [the union]."* 0 Bell & Howell's contention 
provided the court with the opportunity to harmo- 
nize the role of the board in promoting this national 

44 Id. at 29,772 
* B Id. at 29,765 
*• Id. 

(1977J230NLRB (CCH) 
** In order to obtain judicial review, Bell & Howell refused to 
bargain with the union 

" 598 F2d 136 (DC Cir 1979), cert denied. 99 S Ct 2885 

(1979) 

M Id at 146 



policy with that of other agencies created for the 
primary purpose of implementing the policy. The 
court reasoned that the board's "responsibility to 
carry out the national policy against invidious 
discrimination must be determined in light of the 
purposes underlying the creation of the agency. The 
primary purpose of the NLRA was not, and is not, 
the eradication of discrimii.. v ion in employment." 51 
For the board to adhere to the Bekins' principle 52 
would entail: 

. . .the Board. . .investigating allegations of past union 
discrimination that occurred Outside the unit for which the 
union seeks certification [that] would unnecessarily dupli- 
cate the functions of the [Equal Employment Opportunity 
Commission]. The broader scope of the EEOC's investiga- 
tive and remedial authority, its expertise in detecting 
subtle and complex forms of discrimination, and its single- 
purpose anti-discrimination mission combine to make 
EEOC a preferable vehicle for eliminating union discrimi- 
nation." 

The court, in relying on Burton v. Wilmington 
Parking Authority,** clearly rejected the eighth cir- 
cuit's ruling of a fifth amendment violation by 
certification of a discriminatory union and instead, 
stated an opposing ruling — that the effect of the 
union's certification was to "[place] an affirmative 
obligation on the [union] not to discriminate." 55 

Union Liability in Representing 
Minorities and Women Under Title VII 
of the Civil Rights Act of 1964 

After the Civil Rights Act of 1964 was enacted, 
Federal courts determined at a very early stage in 
employer-union invidious discrimination cases initi- 
ated under §8 of the NLR/ that the two acts were 
coexistent. 54 Courts cautioned, however, that even 
though jurisdiction of the NLRA and Title VII 
overlapped, they are separate and independent 
statutes, each having its own distinct procedures; 

il Id. note 29 

11 Denial of certification to a union practicing invidious discrimi- 
nation 

» 598 F 2d 136, 147-48 
M 365 US 715(1961) 
" 598 F 2d 136, 149 

M Local Union No 12, United Rubber Workers v NLRB, 368 
F2d 12, 24 (5th Or 1966) 
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employment conduct creating liability under one 
may not create liability under the other. 57 Moreover, 
the complaining employee is not required to exhaust 
remedies under the NLRA prior to bringing suit 
under the Civil Rights Act of 1964. The aggrieved 
may seek relief simultaneously under both statutes. 58 

Under section 703(c) of the Civil Riglus Act, a 
union is liable for committing acts of discrimination 
against unit members it represents as their exclusive 
bargaining representative, or against applicants seek- 
ing employment in the unit it represents, or against 
employees whose employment opportunities are 
affected by the conduct of the union. 59 Not only mayV 
the union be held liable under Title VII for its own 
acts of discrimination, but it may also be held jointly 
liable for discriminatory conduct engaged in by the 
employer. 60 A union is also liable under §704(d) of 
Title VII, which prohibits discrimination in admis- 
sion to or employment in, any program established 
to provide apprenticeship or other training. 61 

In Gray v. Greyhound Line% East* 2 black bus 
drivers brought an action against the employer bus 
company and union for racial discrimination with 
respect to the company's hiring practices. The union 
argued to the District Court for the District of 
Columbia that it was entitled to judgment because it 
had no responsibility for hiring policies and no duty 
toward those who might be harmed (job applicants) 
by such policies. The district court dismissed the 
action for lack of standing, and the Court of Appeals 
for the District of Columbia reversed. In addressing 
tre union's contention, the appeals court saiJ, "it is 
clear that in some circumstances a union may be 
held responsible for an employer's discriminatory 
practices if it has not taken affirmative action against 
those practices." 63 

In implementing the court's mandate to take 
affirmative action in eliminating discrimination 
against employees, the union, as bargaining repre- 
sentative, is expected to negotiate actively for 
nondiscriminatory treatment in aid of its members. 

57 Emporium Capwell Co v Western Addition Community 

Organization, 420 U S 50 ( 1975), Guerra v Manchester lerminal 

Corporation, 498 F 2d 641 (5th Cir 1974) 

M Alexander v Gardner-Denver Co . 415 U S 36(1974) 

" 42USC *2000e §2000e-!5 (1976 and Supp If 1978) Section 

703(c) is also applicable to union discrimination ngainst persons it 

emplo>s However only the above areas of violations are 

pertinent to the studs 

«' Id 

ni MS } 2J ItiWUU tir 14^) 
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The union that takes a passive role at the negotiating 
table in light of the employer's discriminatory 
practices may be held in violation of the act. 64 

In Burwell v. Eastern Airlines 65 female flight 
attendants filed suit against the airline and union 
alleging the employer engaged in sex discrimination 
in its employment practices governing pregnant 
flight atendants by placing them on a 6-month time 
limit on guaranteed reinstatement following child- 
birth, requinng pregnant flight attendants to cease 
flight duty immediately upon learning of the preg- 
nancy, and stripping them of accumulated inflight 
seniority when transferred to ground positions. 

The discriminatory employment policies were 
unilaterally imposed for a number of years by 
Eastern over the union's protest and included in the 
collective-bargaining agreement. The union was 
more than willing, and in good faith, tried, to 
eliminate the illegal practice, but Eastern insisted on 
the discriminatory policy and refused to alter it. 
Nevertheless, the court found that the union, as a 
signatory to numerous collective-bargaining agree- 
ments containing sexually discriminatory maternity 
leave policies, was guilty of engaging in unlawful 
employment practices. The court said: 

The rights assured by Title VII are not rights which can 
be bargained away— either by a union, by an employer, or 
by both acting in concert. Title VII requires that both 
union and employer represent and pr >tect the best interest 
of minority employees Despite the fact that a strike over a 
contract provision may impose economic costs, if a 
discriminatory contract provision is acceded to the bargai- 
nee as well as the bargainor will be held liable ** 

However, the court, weighing the union's good faith 
efforts and willingness to eliminate the discriminato- 
ry practices against Eastern's hardline unalterable 
approach, assessed backpay awards 67 solely against 
Eastern. 8 * 

In Burwell the employment policy contained in the 
collective-bargaining contract was discriminatory 

M Id at 174, iotc 15 

84 Mackhn v Spector Freight System, Inc, 478 F 2d 979 
(DCDC 1973) 

M 458'F Supp 474 (ED Va 1978) 

M Id at 502, quoting with approval, Russell v American Tobacco 
Co , 528 F 2d 357, 365-66 (4th Cir 1975) & Robin >n v Lonllard 
Corp, 444 F2d 791 (4th Cir), cert dismissed, 404 US 1006 
<WI) 

" 42t'SC $2(XK)e *»{g) authorizes hiu k pa \ awards 
M 4^8 F Supp 474 <' n 



on its face. But in Johnson v. Goodyear Tire & Rubber 
CoV the court was concerned with the discriminato- 
ry effect of innocuous language in a collective- 
bargaining agreement. After suit was initiated by 
blacks because the company's departmental seniority 
system was included in their collective-bargaining 
contract and perpetuated previous discrimination, 70 
the union sought and obtained a preliminary injunc- 
tion against the employer, who attempted to change 
the seniority system. Backpay was assessed against 
the union from the date the preliminary injunction 
was granted to the court's decree, modifying the 
departmental seniority system. The union contended 
backpay should not be imposed against it because as 
a craft union it had a right to bargain for departmen- 
tal seniority and being signatory to a discriminatory 
contract was insufficient to impose liability. In 
holding the union liable the court said: 

The union must have known precisely what effect the 
incorporation of the departmental seniority provisions in 
the collective bargaining agreements would have on labor 
department employees. Common sense demands that a 
union be held to the natural consequences of its labors in 
negotiating a collective bargaining agreement. 71 

And even where minority employees do not 
protest the discriminatory collective-bargaining 
agreement the union is still held liable: 

, Congress [did not] absolve a union whose disadvan- 
taged members acquiesced in the unfair conditions of 
employment, and th *re are sound reasons why courts 
should not engraft this exemption on the Act. Unions have 
long been required to negotiate for all their members 
without discrimination because of race and they cannot 
bargain away the right to fair employment assured by Title 
VII. [Citations omittedj Moreover, because of "the reali- 
ties of entrenched employment discrimination/* a worker 
need not complain, other than to the ELOC, as a 
prerequisite to judicial relief 72 

- 491 F2d 1364. 1381 (5th Cir 1974) 

70 Prior lo International Brotherhood of Teamsters v United 
States, 43! U S 324 (1977), courts declared that seniority systems 
which were facially neutral but had the effect of perpetuating past 
discrimination by locking black employees into the lowest 
positions on the job stale violated Title VII of the Civil Righto 
Act of 1964 The Supreme Co.it of the United States, in 
International Brothrrhood of Teamsters, held that a seniority 
system, despite its perpetuahon of past discrimination, may be 
immune from a Title VII violation where the seniority system is 
facially neutral and was not designed or maintained with the 
intent to discriminate See app B for a discussion of the evolution 
of the immunity of seniority systems under 1 *ie VII 

71 491 F2d H64, 1381 (MhCir 1974) 

,a 528 F r 2d 357 365-^6 The collective-bargaining agreement 



Also, the failure of a union to represent unit 
employees in a nondiscriminatory manner in the 
collective-bargaining, grievance, and arbitration 
procedures constitutes a violation of Title VII. 
Although the employee is encouraged to exhaust 
intraunion grievanct machinery before initiating 
Title VII procedures, there is no requirement to do 
so. 73 Moreover, careful attention should be paid to 
the time limits for filing a change under Title VII 
which are 180 days (300 days in States with local fair 
employment practices agencies. 74 

Liability of the International 

Courts will hold the international labor organiza- 
tion liable for discriminatory conduct of its local 
when there is a sufficient connection between the 
labor organization and the discriminatory practice. 
The fifth circuit, in Myers v. Gilman Paper Co» 7 * 
found sufficient connection where the international 
had developed a close relationship with its locals 
under which the international provided the locals 
with a bargaining advisor and required locals to 
submit contracts to it for approval. 

In Kaplan r International Alliance of Theatrical, 
Etc.," International Alliance (International) was the 
exclusive bargaining representative for all affiliates, 
including Local 659. International would negotiate a 
basic agreement with the Association of Motion 
Picture and Television Producers and then negotiate 
a separate agreement on behalf of, and together 
with, each of its local affiliates. Local 659's agree- 
ment established an industry experience roster (the 
roster) maintained by the producers and used to 
classify employees to seniority and priority in 
employment opportunity. Union membership is not 
required for eligibility, but an individ ual must 
become a union member after placement on the 
roster. Employers must give preference in hiring to 
roster individuals. Local 659*s membership totalled 

restricted transfers between one plant of the employer with a 
predominantly black work force and employer's second plant 
made up of a predominantly white work force The union 
contended it should not be held liable because black employees 
did not protest racial discrimination as a grievance and were 
among unit members unanimously ratifying the collective-bar- 
gaining agreement 

,J Chraphwy v Uniroyal, Inc. 458 F Supp 252, 261-62 (ND 

Ind 1977) Ajfd 15 FEP Cases 8.2 (l°77), Macktm v Spector 

Freight Systems, Inc , 478 F 2d 979 (D C Cir 1973) 

74 42 USC §2000e-§2000e-I5 (1976 and Supp I! 1978) 

§706(eHO 

» 544 F Td 837. 851 (5th Cir 1977) 

" Kaplan v International Alliance. 525 F 2d 1354 (9th Or 1975) 
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1,445, 8 of whom were female and 6 of those were 
not included on the roster. 

A white female still photographer requested union 
membership in Local 659. She was informed that the 
"duty roster" was full and new applications were 
not being accepted The photographer testified that 
though qualified, numerous employers would not 
hire her because she was nonunion. She brought suit 
against the International and Local 659. 

The ninth circuit, finding the International played 
a significant role in the negotiations of and was 
signatory to Local 659's collective-bargaining agree- 
ment and that International's constitution empow- 
ered it to revoke the charter of a local affiliate which 
unlawfully discriminates, held: 

. .the policies embodied by Title VII demand that an 
international union closely scrutinize the practice of its 
affiliates to reveal discriminatory acts or consequenc- 
es. . . .The failure of an international union to act when 
aware of discrimination resulting from a collective bar- 

77 id. at 1360 

7i Vacav Sipes T 386 US 171,190-91 (1967) 

n Macklin v Spector Freight System, Inc 478 F 2d 979 

(DC DC 1973) 



gaining agreement has been held to constitute a violation 
Of Title VII [Citations omitted] 77 



Conclusion 

The responsibility placed on unions under Title 
VU and the NLRA for elimination of discrimination 
in the workplace is a firm one. Unions are prohibited 
from engaging in arbitrary, discriminatory, or bad 
faith conduct toward any member of their bargain- 
ing unit. 7t Not only is discriminatory union conduct 
prohibited, but unions also have an affirmative duty 
to eliminate employer discriminatory practices at the 
bargaining table. 79 Union passivity or acquiescence 
which allows discrimination against bargaining unit 
members will result in joint liability for the union 
and the discriminatory employer.* 0 In some in- 
stances, however, where courts have found insuffi- 
cient connection between the union and the discrimi- 
natory conduct, union liability has been excused. 81 

•° id 

" Thornton v East Texas Motor Freight, 497 F.2d 416 (4th Cir 
1974), Meyers v Gilman Paper Co , 544 F 2d 837 (5th Or 1977) 
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Chapter 3 



The Role of the Equal Employment 
Opportunity Commission in Encouraging 
Voluntary Affirmative Action Through 
Collective Bargaining 



The elimination of discrimination and the adop- 
tion of voluntary affirmative action programs in a 
context in which both employer and union play a 
role ideally requires their agreement at the collec- 
tive-bargaining table on the best means of achieving 
these ends. In an effort to provide incentives for 
employers and unions to work together to adopt 
voluntarily measures ending discrimination and insti- 
tuting affirmative action programs, 1 the Equal Em- 
ployment Opportunity Commission (EEOC) is un- 
dertaking steps to encourage employers and unions 
to use the collective-bargaining process for this 
purpose. This chapter discusses EEOC's rationale 
for undertaking these steps, describes the developing 
policy and its anticipated implementation, and as- 
sesses the policy in terms of its likely impact. 



1 On Jan 19, 1979. the KEOC issued Affirmative Action 
Guidelines encouraging voluntary affirmative action and clarify- 
ing the kinds of voluntary actions appropriate under Title VII of 
the Civil Rights Act of 1964 29 CFR §§ 1608 1-1608 12 (1979) 
The guidelines are applicable to those instances in which 
affirmative action plans have been (or are being) developed and 
describe the ktnds of actions that may be taken consistent with 
Title VII 29 CFR §1608 Kd) (1979) With respect to labor 
organizations, the guidelines state that they as well as employers 
"may take affirmative action based on an analysis which reveals 
facts constituting actual or potential adverse impact, if such 
adverse impact is likely to result from existing or contemplated 
practices" 29 CFR §1608 3(a) (I W9) The guidelines indicate that 
affirmative action is encouraged "through collective bargaining 
where a labor organization represents employees" 29 C^R 
§1608 3(cX4) (1979) The policy resolution encouragtng voluntary 
affirmative action is a separate undertaking 



Background 

The EEOC initiated its policy of encouraging 
voluntary affirmative action through collective bar- 
gaining, largely because of the EEOCs increasing 
awareness of "the need for a strategy that could 
respond appropriately to the dynamics of the collec- 
tive bargaining relationship." 2 In addition, the policy 
was promoted in 1974 by the Union of Electrical, 
Radio and Machine Workers (IUE). 3 In June 1972 
its international convention had unanimously adopt- 
ed a "National IUE Program that will be implement- 
ed from top to bottom," requiring all of its locals to 
review "contracts and practices in their plants to 
determine" whether race and/or sex discrimination 
existed, and "to take corrective action, including 
proposals for nondiscriminatory job posting and 
bidding procedures." 4 

In March 1973 the locals were provided with a 
check lis' of various manifestations of race discrimi- 

2 Paula J Huessy. special assistant to former Commissioner 
Daniel E Leach, ;hen Vice Chatrman. U S Equal Employment 
Opportunity Commission, letter to Louis Nunez, Staff Director, 
US Commission on Civil Rights. June 25, 1981, p 2 (hereafter 
ctted as Huessy Letter) 

3 Paul Jenntngs. president. IUE. "EEOC Could Improve Admin- 
istration of Title VII by Encouraging Affirmattve Role of Unions 
in Correcting Discriminatory Practices by Employers." Nov 8, 
1974 (hereafter cited as "IUE Statement to EEOC") 

* Paul Jennings, president. IUE. "Memorandum to all IUE Local 
Unions." Mar 16, 1973, at 1 (hereafter cited as "IUE Memoran- 
dum to its Locals") 
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nation* and of sex discrimination, 4 and were instruct- 
ed to "examine [their] contracts for any provisions 
which have a discriminatory purpose or ef- 
fect. . .[and] examine practices within the plant to 
see whether there are any which discriminate 
against females or minorities,. . 

In those instances in which the IUE determined 
that discrimination existed it "requested bargaining 
with the employer either at the end of the contract 
or midterm in the ag^eement."• If the employer 
refused to bargain, the IUE filed charges with the 
NLRB alleging refusal to bargain in good faith, a 
violation of section 8(aX5) of the National Labor 
Relations Act. It also filed charges with the EEOC 
alleging violation of Title VII of the Civil Rights 
Act of 1964.» At the time of its 1974 statement to the 
EEOC, the IUE had filed charges with EEOC 
against each General Electric and each Westing- 
house establishment with which it maintained collec- 
tive-bargaining agreements, alleging discrimination 
in hiring, wage rates, promotion and training poli- 

* The IUE check list for race discrimination is as follows 

1 Are most of the dirty or menial jobs held by minorities 
[blacks and Hispanics] with very few or no minorities in 
clean or «ki!1ed or semi-skilled jobs? 

2 Are certain jobs or departments occupied exclusively or 
almost exclusively by minorities, while others are occupied 
exclusively or almost exclusively by white employees? 

3 Are minorities hired in at lower rates of pay than for 

whites'* 

4 Is the average rate of pay for minorities less than for 
whites 9 

5 Is there a departmental seniority system which operates 
to keep minorities in certain departments 9 

6 Are minorities denied the same promotion rights as 
whites 9 

7 Does the employer require that an applicant for employ- 
ment pass I.Q tests or other tests unrelated to the specific job 
to be filled 9 

8 Are there jobs for which the employer refuses to hire 
minorities 9 

9 Are there segregated facilities 9 

10 Are there any minority supervisors 9 

1 1 Are there any minority clerical employees 9 

1 2 Are there any minority craftsmen 9 

l! *Hiswu to au\ i>t questions I 9 is "\fs" the cmplo\cr has 
probdbi\ discriminated If answer to anv of questions 10 12 is 
"n«>" the em plover rwis prohahh discriminated Wl Memoran- 
dum to its I cnaK 

* Id The IUE check list for sex discrimination is as follows 

1 Are female janitors paid less than male janitors 9 

2 Are female inspectors paid less than male inspectors 
doing substantially equal work and having substantially the 
same skills, training, and responsibility 9 

3 Are jobs classified as light or heavy, with light jobs paid 
less and assigned to females 9 

4 Are females paid less for substantially the same work as 



cies, and job segregation. These charges, according 
to the IUE, covered 170 separate establishments. 10 

The IUE's experiences in another instance made it 
concerned that its affirmative efforts perhaps had 
been unwise. In 1969 the IUE determined that the 
Sperry Rand pension plan violated Title VII, and it 
undertook efforts to correct the plan by collective 
bargaining. Because these efforts were unsuccessful, 
the IUE filed charges with the EEOC in February 
1970 and filed suit in Federal district court in 
November 1970. Perhaps as a result of publicity 
related to the suit, several employees filed charges 
against the IUE in 1972, 1973, and 1974. When its 
collective-bargaining agreement ran out in 1973, 
IUE refused to sign a new one because it did not 
wish to be a party to an agreement containing what 
it viewed as an illegal provision regarding early 
retirement for females but not for males. 11 

The EEOC found reasonable cause to believe that 
IUE had discriminated on the basis of sex for having 
participated in the earlier agreement, even though 
the IUE had refused to sign the subsequent agree- 

males? 

S Are certain classifications, jobs, or departments all or 

nearly ail male, all or nearly all female 9 

6. Is the average rate of pay for females less than for males 9 

7 Are females denied the same promotion rights as males? 

Is there a failure to promote females to ''male" jobs 9 

8. Does the pension plan pay different benefits or contain 

different eligibility provisions for each sex or in any way 

refer to sex? 

9 Are women required to go on maternity leave even 
though they want to work 9 

10 Are women refused the right to return to their jobs with 
no loss of seniority following childbirth? 

1 1 Are sickness and accident benefits denied or limited to 
women who are disabled by childbirth or suffer complica- 
tions arising from pregnancy 9 

12 Are pregnant employees denied the same med cal and 
hospitalization benefits given other employees or **v« of 
male employees 9 

1 3 Is the hinng-in rate different for women and men 9 

14 If the hinng-in rate is the same, state 

(a) approximate number employed at hinng-in rate 
XX (men); XX (women) 

(b) approximate number employed in bargaining unit 
above the hinng-in rate 

XX (men); XX (women) 
If answer to any of questions 1-12 is "yes" the employer has 
probably discriminated If the percentage of women at the hiring- 
in level is greater than that of women above the hinng-in level, 
the employer has probably discriminated 
7 IUE Memorandum to its Locals, at 2 

• IUE Statement to EEOC, at 3 

• Id 

10 Id at 3-4 
n Id at 16-17 
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ment. In its subsequent statement to the EEOC, the 
IUE wondered what it could have done to show 
good faith: since the company was unwilling to 
change the pension plan, the IUE felt that the only 
alternatives open to it— besides filing charges and 
refusing to sign the discriminatory agreement- 
would have been to ask the company not to offer a 
pension plan to its employees or to have gone on 
strike." Moreover, since the IUE had already filed 
suit in Federal district court and had "spent many 
thousands of dollars pursuing that suit," it pro- 
nounced itself 

puzzled as to what its course of action with respect to 
other employers shall be. Can [IUE] afford to ferret out 
discriminatory practices and bring them before the 
EEOC. .if the result is going to be a liability on the IUE 
which very likely would never have come to light if the 
IUE had not made a successful effort to hunt up all 
discriminatory practices and bring them to EEOC's 
attention where the IUE was unsuccessful in its efforts to 
persuade the employer to correct the practices? 13 

In its statement before the EEOC, the IUE called 
for "a firm understanding between EEOC and the 
unions on a program which the unions can follow 
without thereby subjecting themselves to reasonable 
cause findings by the EEOC." 14 The IUE was 
concerned that without *ucii an understanding it 
would not be in the union's interest to 'ferret out" 
illegal provisions and practices. 19 

The Developing Policy 

In May 1978, at the request of former Commis- 
sioner Daniel E. Leach, then Vice Chairman, 16 the 
EEOC adopted a resolution to form an internal task 
force to develop policy proposals that would "pro- 
mote Title VII objectives within the context of 

11 Id at 17 
■» Id at 17 18 
M Id at 18 
19 Id at 16 

*• Huessy Letter, p 2 

"US. Equal Employment Opportunity Commission. "Back- 
ground Paper and Resolution to Encourage Voluntary Affirma- 
tive Action in Collective Bargaining," 65 DLR D-l (Apr 2, 
1980) (hereafter referred to as EEOC Background Paper and 
Resolution) 

" Paula Huessy. special assistant to former Commissioner Daniel 
E Leach, then Vice Chairman, V S Equal Employment Oppor- 
tunity Commission, staff interview. Feb 27, 1981 (hereafter cited 
as Huessy Interview) 
lf Huessy I etter 

w Employer groups included representatives of the Chamber of 
Commerce, the- National Association of Manufacturers, the 
Business Round Table Organization. Resources. Counselors, 
Int , and individual companies such as Safeway Stores, Inc 



collective bargaining." 17 The task force was com- 
posed primarily of staff members from EEOC's 
offices of General Counsel, Policy Implementation, 
and Field Services as well as staff representatives of 
the offices of Commissioners Daniel E. Leach and J. 
Clay Smith." The work of the task force was guided 
primarily by Commissioner Leach "who had a keen 
interest in and understanding of the problems in- 
volved." 1 * 

The task force held a series of meetings with 
representatives of employer groups 20 and unions, 31 
meeting separately, to learn what the employers' and 
unions' previous efforts had been with respect to 
Title VII issues, to learn what difficulties they had in 
eliminating discrimination and in implementing vol- 
untary affirmative action plans, and to elicit recom- 
mendations from them for EEOC to consider in 
developing a policy encouraging voluntary affirma- 
tive action. 22 One of the major questions raised in 
these sessions was "whether an effective Title VII 
program can operate without recourse to charges 
and lawsuits.'* 23 In answer to this question, the 
unions provided examples of Title VII issues that 
they had resolved with *nanagement through collec- 
tive bargaining, such as "initial job classification and 
assignment, pregnancy disability, seniority, mini- 
mum height requirements, job segregation, training, 
hiring practices, and sexually discriminatory wage 
rates." 24 

Specifically with respect to the use of selection 
factors for promotions, transfer, and training, it was 
noted that many unions have traditionally sought to 
widen seniority from departmental to plantwide 
seniority and to expand posting and bidding proce- 
dures so that all employees are eligible for promo- 

**Collective Bargaining Project Report on Meetings, Observa- 
tions,** Memorandum to former Commissioner Daniel E Leach 
from Marvin RogofT, Task Force member and former EEOC 
employee, p 1 (hereafter cited as RogofT Memorandum) 
21 Unions were invited to participate based on their having 
''demonstrated some initiative in voluntary Title VII compliance 
Others were added for the sake of balance " Of the 21 unions that 
were invited, the following unions participated The Woodwork- 
ers. Retail Clerks (which later merged with the Amalgamated 
Meat Cutters and Butcher Workmen to form the United Food 
and Commercial Workers International Union), the Carpenters, 
the International Union of Electrical, Radio and Machine * n ork- 
ers. the Graphic Artists, and the Amalgamated Clothing and 
Textile Workers The Coalition of BIa<-k Trade Unionists attend- 
ed the second session Id at I 2 
" Id at 2 
« Id 
» Id at 1 

79 
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tion without undergoing loss of seniority. In addi- 
tion, unions have "expressed skepticism concerning 
formal educational requirements and written exami- 
nations for hiring and promotion; in general they 
prefer on-the-job demonstrations of ability."" 

A memorandum summarizing the task force's 
meetings and its tentative conclusions was submitted 
in 1979 to then Vice Chairman Daniel E. Leach by 
Marvin Rogoff, a task force member. Although the 
Rogoff memorandum noted that "many union repre- 
sentatives" at the task force meetings thought that 
the Supreme Court's endorsement in Weber, m of the 
union-management training program voluntarily de- 
veloped by the United Steelworkers of America and 
Kaiser, would "open the door for increased Title 
VII activity of this sort," 27 the memorandum con- 
cluded that the "EEOC should not expect a stam- 
pede of unions and employers seeking to uncover 
and eliminate all employment discrimination."" 
Nevertheless, the Rogoff memorandum noted that 
several union representatives indicated an interest in 
the EEOC's developing a mechanism that would 
identify and npte their efforts. 29 

The RogoiT memorandum was primarily con- 
cerned with the need to implement, in EEOC's 
procedures and processes, a mechanism for taking 
into account the good faith efforts of unions. It 
concluded that should the Commission adopt proce- 
dures to encourage employers and unions to include 
Title VII objectives in their collective bargaining, 
certain principles should be recognized, among them 
that the Office of General Counsel should incorpo- 
rate into its litigation strategy recognition of "the 
good faith efforts" of either the union or employer 
prior to bringing suit. 30 

It was noted that the concept of good faith is 
difficult to specify and apply uniformly. It was 
recommended that it be applied on a case-by-case 
basis. 31 The Rogoff memorandum recommended, 
however, that EEOC lawyers and investigators 
consider the following activities when attempting to 
identify good faim on the part of unions: 

(1) Proposal to employer that an illegal practice or 
contract provision be changed, with a suggested legal 
substitute, 



» Id at 6 

n United Steelworkers of America v Weber. 443 U S 193 
(1979) 

" RogofT Memorandum, p 6 
M Id at 7 



(2) Union request to employer to provide detailed infor- 
mation as to racial, ethnic and sexual make-up of the 
workforce, in new hires, promotions, etc , and the subse- 
quent use of that information to help correct the effects of 
discrimination in the workplace, 

(3) Signing a contract under protest, 

(4) Record of regular or special processes for handling 
discrimination grievances on behalf of individual victims; 

(5) Filing an EEOC charge; 

(6) Existence of a Title VII compliance program and 
active implementation; 

(7) Strike over issues that include Title VII matters; 

(8) Convention-mandated Title VII contract provi- 
sions M 

Regardless of the culpability of unions for acquies- 
cence in employer discrimination, employers are 
bound by Title VII of the Civil Rights Act of 1964 
not to discriminate when making employment deci- 
sions. In general, the employer is solely responsible 
for discrimination that occurs in the hiring and initial 
placement of new employees, since unions have not 
usually been given a role in hiring decisions. Once 
employees are hired, however, employers and 
unions share responsibility for employment decisions 
regarding their training, promotion, and transfer. 

Employers as well as unions are, therefore, re- 
quired to bargain in good faith to eliminate discrimi 
nation and to ensure that the collective-bargaining 
agreement does not contain discriminatory provi- 
sions. The EEOC task force is considering the 
following activities for determining good faith on 
the part of employers in attempting to exclude 
discriminatory provisions from collective-bargaining 
agreements: 

(1) Developing a voluntary affirmative action program 
or taking other actions to end discrimination; 

(2) Refusing to sign a collective-bargaining agreement 
that contained discriminatory provisions demanded by a 
union, 

(3) Resisting discriminatory demands in face of a strike; 

M Id 
30 Id 
S1 Id at 5 

33 No examples of employer good faith appeared tn the Rogoff 
memorandum Id at 5-6 
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(4) Filing charges of discrimination against a union 93 

While the policy of encouraging voluntary affir- 
mative action through collective bargaining was 
being developed, the EEOC found support 34 in the 
Supreme Court of the United States* 1979 opinion in 
United Steelworkers of America, AFL-CIO v. Weber. 95 
In Weber the Court approved the use of collective 
bargaining for the purpose of developing and imple- 
menting voluntary affirmative action programs even 
when the employer has not illegally discriminated 
against minorities.** The EEOC also found support 37 
in the 1978 decisions of the National Labor Rela- 
tions Board in Westinghouse** and in East Dayton 
Tool and Dye Company 39 in which the Board held 
that an employer must provide EEO data at the 
union's request if the union is to use the information 
in administering or negotiating the collective-bar- 
gaining agreement. 

On April 1, 1980, at the urging of Vice Chairman 
Leach, 40 the EEOC adopted a policy resolution to 
encourage voluntary affirmative action in collective 
bargaining. 41 In the background paper accompany- 
ing the resolution, the EEOC noted that cases may 
arise in which only one of the parties is "a willing 
advocate to such undertakings*' and that in such 
instances, "it becomes imperative for government to 

M Veil* Fink, Assistant General Counsel, Appellate Division, 
U.S. Equal Employment Opportunity Commission and Task 
Force member, staff interview, Mar 2, 1981 (hereafter cited as 
Fink Interview) 

** EEOC Background Paper and Resolution, p D-l 
■ 443 U S 193(1979) 

** Id. at 208-09, See ch 2 in this part for a detailed discussion of 
the Court's holding in Weber 
" EEOC Background Paper and Resolution, p D-l 
" Westing house Electric Corp v International Union of Electri- 
cal, Radio and Machine Workers, AFL-CIO, 1978-79 N L R.B 
Dec.(CCH) para. 15,191 (Oct 31, 1978) appeal docketed. No 78- 
2067 (DC Cir Nov I, 1978) For a detailed discussion of this 
case see ch 4 m part I of this report 

»• East Dayton Tool and Dye Company, 239 NLRB No 20, 
(1978) 

*• Huessy Letter 

41 The policy resolution is as follows 

Whereas, the Equal Employment Opportunity Commiss in 
has a responsibility to encourage voluntary endeavors to 
eliminate discriminatory employment practices, 
Be it resolved that, in order to encourage such voluntary 
endeavors by unions and employers, the Commission hereby 
consolidates and adopts tne following policy 

1 Through its administrative processes, the Commission 
shall recognize the "good faith" efforts of unions and 
employers to eliminate discriminatory employment orac- 
ttces, whether undertaken in cooperation with each other 
or unilaterally, "good faith" must be of a compelling and 
aggressive nature evaluated on a case by case basis, 

2 When, engaged in investigation, conciliation, and 



find a means of assisting unions and management 
despite the resistance they may encounter from their 
collective bargaining partner." 42 Moreover, the 
EEOCs background paper concluded, since case 
law supports voluntary efforts, it is incumbent upon 
the EEOC to "do whatever it can to make it within 
the self interest of unions and management to take 
voluntary action." 43 

To carry out this policy the EEOC stated that its 
"processes and procedures [would] recognize the 
'good faith' efforts of unions and/or employers 
towards eliminating discrimination, particularly 
where either party has to act alone and without the 
cooperation of the other." 44 

Implementation 

Upon adoption of its resolution to encourage 
voluntary affirmative action through the collective- 
bargaining process, the EEOC increased the size of 
its task force to develop appropriate implementing 
manuals to be used in charge processing and in the 
litigation review process. 45 Accordingly, key figures 
in the offices of Policy Implementation, Field 
Services, and General Counsel were assigned to 
participate in drawing up the implementing materials 
and to identify criteria that could be used for 
determining good faith on the part of unions or 

enforcement, the Commission shall exercise its discretion 
in recognition of union or employer voluntary affirmative 
action that meets appropriate standards, 
3. In order to implement, this policy, the I. .ces of Field 
Services, Policy Implementation and th General Counsel 
shall develop, amend, and modify written instruction to 
the field staff that clearly reflects this policy with the 
understanding thai criteria necessary to establish the 
standard of "good faith" as expressed above, shall be 
approved only by the Commission and, 
4 The Office of the General Counsel, when engaged in 
enforcement activity and in exercising the Commission's 
discretionary enforcement authority, shall consider and 
evaluate voluntary affirmative action endeavors of poten- 
tial union and/or employer respondents in accordance 
with paragraph 3 above 

EEOC Background Paper and Resolution, p D-2 

" Id at D-l 

« Id 

« Id 

4i The background paper and policy statement foresaw that the 
new policy would be implemented both in charge processing and 
in litigation In noting that it had not previously made clear to its 
field staff the role of unions with respect to Title VII, the EEOC 
indicated that an investigative manual, a compliance manual, and 
"Field Notes" were being developed which, taken together, 
would serve to establish a "cumulative policy" regarding "union 
(or employer) efforts and resources in pursuing Title VII claims " 
Id p D-2 
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employers. These materials had not been completed 
at the time that this report went to press, but several 
members of the task force and other EEOC employ- 
ees agreed to discuss the developments underway 

Charge Processing 

The initial procedure that EEOC undertakes with 
respect to enforcing Title VII of the Civil Rights 
Act of 1964 is known as charge processing. When a 
complaint is filed with the EEOC, it must charge 
that employment discrimination has occurred on the 
basis of race, color, religion, sex, or national origin. 46 
An individual employee may file a charge alleging 
individual harm and/or harm to a class of individu- 
als; or a third party, such as a labor organization, 
may file a charge on behalf of an employee or group 
of employees. 47 If the EEOC staff finds reasonable 
cause to believe that discrimination has occurred, a 
cause determination is made and the charging and 
respondent parties are invited to appear for concilia- 
tion proceedings. In the event that conciliation is 
unsuccessful, the EEOC may determine that the 
issues involved warrant its filing suit against the 
respondent party. If the EEOC does not file suit, the 
individual complainant may do so. 4 ' 

Charge processing takes place at the EEOCs 67 
field offices. In those cases that idise novel or 
complex issues, however, the headquarters staff 
prepares a Commission decision which is submitted 
to the Commissioners for their approval. 4 * 

One of the changes the new policy anticipates is 
that EEOC's compliance manual and its "Field 
Notes" 50 will be revised to provide explicit instruc- 
tions and standards to guide the field staff m 
implementing the new policy. 51 Currently, Field 

Title VII forbids an employer from discriminating against a 
person or a group by refusing to hire or by discharging, and with 
respect to rates of compensation, and terms, conditions, and 
privileges of employmen. For a detailed discussion of EEOC's 
compliance process, see U S , Commission on Civil Rights, The 
Federal Ow/ Rights Enforcement Effort^ 1 974, Vol. V, To Elimi- 
nate Employment Discrimination. July 1975, pp 510-60, (hereafter 
cited as To Eliminate Employment Discrimination) 
41 According to the background paper accompanying the 
EEOC* policy resolution, EEOC staff have at times failed to 
appreciate a union's legal staius as a charging party and have, for 
example, '"'requested' that unions withdraw as charging parties or 
have refused to accept their charges " EEOC Background 
Paper and Resolution, p D-2 

•* EEOC strategies for exercising its "prosecutorial discretion" 
are discussed in the section on the litigation review process 

Howard Ka'lem, staff attorney. OlTice of Policy Implementa- 
tion, U S Equal Employment Opportunity Commission, staff 
interview. Feb 25. 1981 

Whereas compliance manuals set policy and must be approved 



Notes 904-15 state that a labor union may file a 
charge as an aggrieved party or may file on behalf of 
its members," but the task force plans to provide 
instructions on what kinds of efforts may possibly be 
considered as being of "good faith" when the union 
is a respondent as opposed to an aggrieved party. 
The instructions will also deal with employers 1 good 
faith efforts and are to be used throughout the 
charge processing prodecure." 

Litigation Review Process 

The Civil Rights Act of 1972, 54 an amendment to 
the Civil Rights Act of 1964, empowered the EEOC 
to file suit against respondent employers and/or 
respondent unions. If the EEOC's efforts at concilia- 
tion fail, the case is forwarded to the Regional 
Attorney for litigation review. Subsequently, the 
case may be forwarded to the Office of General 
Counsel at headquarters for submission to the 
Commissioners for further consideration and possi- 
ble approval. 55 

The new policy is intended to serve as a mecha- 
nism not only to assist the EEOC in identifying 
appropriate cases for litigation, but also to encour- 
age unions and employers to undertake voluntary 
affirmative action." In adopting this policy, the 
EEOC drew support 57 from Social Services Union, 
Local 535 v. County of Santa Clara, 59 in which the 
Ninth Circuit Court of Appeals held that even 
though the union had signed a colle^. rgaining 
agreement containing discriminator , visions, it 
could serve as class representative of its members in 
Title VII litigation challenging the provisions be- 
cause of its initiatives prior to filing suit. The court 
held that the union's *' vigorous efforts to correct 

by the Commissioners, "Field Notes" are a vehicle for interpret- 
ing existing EEOC policy Field notes are approved by the Office 
for General Counsel for legal sufficiency Huessy Interview 
31 The EEOC background paper states "Standards should be 
developed by which the field, starting from intake and through- 
out charge processing, can better recognize the appropriate roie 
for a union, whether as a charging party or respondent in the 
Commission process " EEOC Background Paper and Resolution, 
p D-2 

"US, Equal Employment Opportunity Commission, Field 

Notes 904-15, "Labor Unions,*' Sept 26, 1979, pp 1-5 

" Merle Morrow, task force member and supervisory attorney, 

Office of Policy Implementation, staff interview, Mar 2, 1981 

(hereafter cited as Morrow Interview) 

M Civil Rights Act of 1972,42 USC 20OOe-5( 0(2) (1978) 

" For a detailed discussion of the litigation review process see To 

Eliminate Employment Discrimination, pp 537-43 

M EEOC Background Paper and Resolution, p D-l 

" Id 

s " 609 F 2d 944. 948 (9th Cir 1979) 
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discrimination" would serve as protection from 
liability for backpay awards should the suit suc- 
ceed. 59 

To implement the new policy at the litigation 
review process level, a subtask force is investigating 
the substantive issue of what constitutes good faith, 60 
by reviewing case law under n ltle VII, the NLRA, 
and the Fair Labor Standards Act (FLSA), with 
particular attention being given to cases in which 
unions were allowed to bring suit and when they 
were allowed to act as class representatives. 81 The 
subtask force is also reviewing the criteria listed in 
the Rogoff memorandum." Deliberations have not 
progressed to the point that a policy has been 
developed that specifies how "good faith" is to be 
determined, but it was noted that "good faith" 
would probably have to be manifested independent 
from the collective-bargaining table, because "it is 
difficult for EEOC to look at the history of a 
collective bargaining agreement. That would require 
a factual determination that is difficult to make 
without a judicatory proceeding." 93 It was also 
noted that for an effort to constitute "good faith," a 
certain degree of "vigor" must have been shown." 

Good Faith as a Standard for 
Nonliability 

The policy statement notes and the EEOC staff 
have reiterated that "good faith" is to be decided on 
a case-by-case basis It was repeatedly noted, for 
example, that the facts of each case will differ and 
that no one set of standards specifying what consti- 
tutes "good faith" would be generally applicable.* 5 
Nevertheless, points made in the EEOC background 
paper and policy statement, combined with inter- 
views with EEOC staff, indicate some general lines 
that a "good faith" standard is likely to take: 

M Id See also Burwell v liaslern Airlines, 458 F Supp 474. 503 
(ED Va 1978) 
•° Fink Interview 

-I Id See also Social Services Union, Local 535 v County of 
Santa Clara, 21 FhP684||W) 
n Fink Interview 
" Id 
44 Id 

• s Huessy Interview. Feb 27, 1981, Morrow Interview and Fink 
Interview, Mar 2, 19gl 

** EEOC Background paper and Pohcv Statement, pp D-l and 
D-2 

-7 Huessy Interview, Morrow Interview, and Fink Interview 

*• Huessy Interview and Morrow Interview 

** EEOC Background Paper and Resolution, pp D-l, D-2 

70 Another problem of liability for employment discrimination 

potentially confronted by unions involves employer efforts to sue 



1 Because it is intended to encourage union-employer 
cooperation, it will apply primarily to discriminatory 
provisions of collective bargaining agreements or to 
efforts made in connection with the collective bargaining 
process M 

2. A union that has signed collective bargaining 
Vreement containing discriminatory provisions must have 
9hown vigorous efforts against the provisions separate 
from any efforts it may have made U the bargaining table 
with respect to the provisions * 7 

3. Filing a charge against an employer for implementing 
a discriminatory provision in a collective bargaining 
agreement is not in itself likely to be considered as 
constituting "good faith." 0 

The good faith standard would be utilized in the 
context of the EEOC's administrative and prosecu- 
torial discretionary powers. Thus, although a union 
may be liable for acts which may include coopera- 
ting with an employer's discriminatory policies, the 
EEOC would take into account the union's good 
faith efforts in attempting to remove discriminatory 
provisions from collective-bargaining agreements 
when deciding whether to pursue conciliation and 
which parties to sue. M Regardless of EEOC's posi- 
tion, an individual would not be precluded from 
filing suit against a union that had signed a collec- 
tive-bargaining agreement with discriminatory pro- 
visions. The good faith standard would be applied 
primarily in those instances in which a union had 
signed a collective-bargaining agreement with dis- 
criminatory provisions. Thus, it would provide an 
incentive to unions to work actively with employers 
to remove the provisions and, if unsuccessful, to seek 
other ways to have the resulting discrimination 
eradicated. If a union's efforts were deemed suffi- 
ciently vigorous, the EEOC could elect not to sue 
the union. 70 

the union for "contribution" to judicially imposed backpay orders 
against the employer 

A right of contribution is generally recognized when two or more 
persons are responsible to the same plaintiff-victim for the same 
injury and the plaintiff-victim has sued only one wrongdoer who 
is liable for the entire amount of court awarded damages 
Recognition of the right allows the wrongdoer to bring a 
subsequent suit against the other wrongdoers in order to recover 
the amount paid which exceeds us share of the common 
damaging conduct The policy unde "lying this remedy deters all 
wrongdoers by increasing the likei.hood that all will share 
responsibility for their participation in the injurious conduct. 
The Supreme Court, Northwest Airlines v Transport Workers 
Union, 49 USLW 4383 (1981) has removed this problem of 
employer lawsuits for contribution from unions in ft recent 
decision Northwest Airlines Resented the question of whether an 
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EEOC's policy concerning the good faith , jn- 
dard does not appear designed to extend to employ- 
er discrimination not the result of a collective- 
bargaining agreement. A union is required when 
bargaining with an employer to represent the em- 
ployees in the bargaining unit in a manner that is not 
"arbitrary, discriminatory or in bad faith." 71 Courts 
are split, however, on the issue of when this duty 
requires a union to resort to the bargaining table to 
eliminate employer discrimination. Some courts 
have held that a union's Title VII obligation not to 
discriminate against the employees it represents is 
"broader than simply refusing to sign overtly dis- 
criminatory agreements." 73 Moreover, even when a 
union has not violated its duty of fair representation, 
its acquiescence or "passivity at the negotiating 
table" can nevertheless make it liable for costs and 
attorneys' fees, because in acquiescing, it "shares a 
part of the blame in discriminating. . .[A union that 
knows] of the companies' actions. . .encourage[s] 
such by its own inaction." 73 Other courts, however, 
have held that failure to protect employees from 
discriminatory employers' policies is insufficient to 
establish liability. 74 

employer held liable to its female employees for backpay because 
collectively bargained wage differentials were found violative of 
the Equal Pay Act, 29 USC §206 (19&3), ;.nd Title VII. 42 
USC. §2000e-2 (1964). had a Federal statutory or common law 
right to contribution from the unions who allegedly bore partial 
responsibility for the violations Without discussing the issue of 
union responsibility for discriminatory collective-bargaining pro- 
visions, the Court saw its task only as one of statutory construc- 
tion and held that neither the EPA nor Title VII created in favor 
of employers a right to contribution from the unions Moreover, 
the Court found that the statutes had been enacted not for the 
benefit of the class of which the employers were members but 
that the legislation was directed against employers The Court 
also rejected the argument that such a nght had been created by 
the Federal courts in their development of Federal common law 
n Vacav Sipes, 186 U S 171 (1967) 

12 Mackhn v Spector Freight Systems, Inc 478 F2d 979, 989 
(IW) 

73 Hairston v McLean Trucking Co , 62 F R D 642, 667. note 
10, 673 (1974) See also Dickerson v United States Steel Corp, 
439 F Supp 55, 80 (1977,, EEOC v Detroit Edison, 515 F 2d 
301, 314 (6th Cir 1975). vacated on other grounds. 431 US 951 
(1977). United States v City of Buffalo. 457 F Supp 612. 639 
(WDN Y 1978) 

74 Williams v General Foods Corp 492 F 2d 399, 405 (7th Cir 
1974) See also Atkinson v Owens-Illinois Glass Co 10 F E P 
710. 716-17 (ND Ga 1975) 

7 * Union Liability for Employer Discrimination, 93 Harv L Rev 
702. 724 (1980) This article argues that a union can be held liable 
under Tttlt VII for not initiating bargaining to incorporate a 
provision prohibiting the discriminatory practice if its passivity 
violated its uuty of fair representation under the National Labor 
Relations Au, that is. the passivity was arbitrary, discriminatory, 
or resulted from bad faith The analysis i ^commends adoption by 
the courts of a two-step process to (I) determine the "type of 



Whether a union should be held liable for employ- 
ment practices not contained in a collective-bargain- 
ing agreement is arguable 75 Unions do have a clear 
obligation, however, to represent fairly all bargain- 
ing unit members. The Supreme Court of the United 
States defined the standard of fair representation 
under the National Labor Relations Act as not 
"arbitral y, discriminatory, or in bad faith" regarding 
one or more of its members. 76 If a union does not 
initiate bargaining to correct a discriminatory prac- 
tice by an employer, it can be held to violate its duty 
of fair representation. The degree of liability de- 
pends on a number of factors, including whether the 
union knew or should have known that the practice 
was taking place and that it was discriminatory. 77 

Under the law two separate statutes apply in 
determining union liability in the face of employer 
discrimination, whether or not the employer's prac- 
tice is contained in a collective-bargaining agree- 
ment. Much of the confusion in the case law in this 
area is the result of judicial attempts to reconcile the 
different policies underlying these two bodies of 
law. 78 For example, an employment practice that 
disadvantages members of one race or sex may 

contract provision that the union allegedly had a duty to 
negotiate" and (2) determine "whether the union's decision not to 
negotiate for that provision was properly motivated (free of bad 
faith and discriminatory purpose) and rationally based (not 
arbitrary" Id, at 711 The analysis then argues that in making a 
determination m the second step, courts should take into consider- 
ation whether the discriminatory practice had been the subject of 
complaints or, if not, whether the union was aware of the 
discrimination and of reasons why employees may have remained 
silent about it Id at 717 Specifically, the analysis suggests that 
hostile union attitudes or language barriers are good reasons why 
aggrieved employees might not have gone to the union Id 
74 Vaca v Sipes, 386 U S 171, at 190 (1967) 
" The Harvard Law Review article cited in note 75 discusses four 
cases in which the issue of union liability arises The first case is 
the strongest argument for imposing liability, the last is the 
weakest (1) The union has failed to negotiate for a contractual 
prohibition of a discriminatory practice that employees have 
complained about (2) Employees have complained about discrim- 
ination that is forbidden by an arbitrable term of the collective- 
bargaining agreement and the union has been unresponsive (3) 
The union has failed to bargain over discrimination that has not 
been the subject of complaints and that is not forbidden by the 
present contract (4) The employer s contract has forbidden 
discriminatory practices and there have been no complaints 93 
Harv L Rev at 717-18 For a detailed analysis of union liability 
unc r Title VII and the NLRA. see generally. Union Liability for 
Fmployer Discrimination. 93 Harv L Rev at 702-24 See also 
"Union Liability Under Title VII for Employer Discrimination, " 
68 Geo L J 959, 966-67 (1980) (hereafter cited as "Union 
Liability") 

7 " Both Title VII and the NLRA prohibit discriminatory con- 
duct The language of Title VII. §703(0(3) parallels that of 
&8(b)(2) of the NLRA in that they both prohibit unions from 
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violate Title VII even if there is no discriminatory 
intent on the part of the employer or union because 
Title VII cases focus on the effect or result of a 
party's action. 71 The National Labor Relations Act, 
unlike Title VII, is a congressional attempt to 
regulate the process of labor-management relations 
rather than the result of that process.* 0 Consequent- 
ly, a court confronted with the issue of whether a 
union has breached its duty of fair representation is 
concerned with the decisionmaking process underly- 
ing the action o«" inaction giving rise to the griev- 
ance. Under the duty of fair representation standard, 
a union would be liable only if its decision not to 
represent a member was discriminatory, arbitrary, or 
in bad faith. 01 \ court, in determining liability unde: 
labor law, therefore, looks not to the result of the 
union's bargaining but to its good faith efforts. 

The judicial response to these two different 
statutory approaches to the issue of union liability in 
the face of employer discrimination has varied. 
Some courts have applied a strict Title VII 
standard." Under a Title VII standard, unions are 
always found liable for employer discriminatory 
actions that are contained within the collective- 
bargaining agreement. For discriminatory practices 
outside the collective-bargaining agreement, the 
imposition of Title VII liability has posed a problem 
for courts. This problem is often the result of an 
inability to find a sufficient link between the discrim- 
inatory action of the employer and the union. Thus, 
in determining union liability for employer discrimi- 
nation outside the bargaining agreement, some 
courts have applied a duty of fair representation 
standard. The application of this standard requires, 
first, a finding of a "duty to bargain" before liability 
can be imposed for failure to^ represent union 
members fairly. If a "duty to bargain" cannot be 
shown, unions may be absolved of liability for mere 

•\ . .causing or attempting to ciusc an employer to discriminate 
against an employee. . " (42 U.S.C §2000e-2(cX3) (1976) and 29 
U.S.C. §l58(bX2) (1976). Although the language of §703(c)(3) 
parallels that of §8(bX2) of the NLRA, the two statutes differ in 
the way in which they attempt to regulate the conduct of labor 
and management. The difference in these approaches has caused 
courts to differ as to when and how these statutes should be 
applied to questions of union liability for employer discrimination. 
79 Griggs v. Duke Power Co , 401 U S. 424, 432 (1971) 
*• "Union Liability*' at 960 

Vacav.Sipes, 386 U.S. |7I (1967). 
** Johnson v. Goodyear Tire and Rubber Co., 491 F.2d 1364, 
1381 (5th Cir 1974). 

•» "Union Liability" at 967. See also Williams v. General Foods 
Corp., 472 F 2d 399 (7th Cir. 1974). 

•* Macklin v Spector Freight Sys. Inc , 478 F.2d 979, 989 (D C. 



passivity in the face of employer discriminatory 
practices outside the collective-bargaining agree- 
ment," 

In addition, some courts have applied both stat- 
utes by incorporating the elements of the duty of fair 
representation into the Title VII standard for union 
liability.* 4 This approach has worked well in cases 
involving employer discriminatory practices both 
inside and outside the collective-bargaining agree- 
ment. 

This latter approach will be most effective for 
deterring union passivity in the face of employer 
discriminatory practices both inside and outside the 
collective-bargaining agreement because it is an 
approach that recognizes the interplay between the 
NLRA and Title VII, Taken separately, Title VII 
and the duty of fair representation encourage unions 
to self-examine and evaluate an employer's discrimi- 
natory practices outside the collective-bargaining 
agreement," but the interplay between the NLRA 
duty to protect the best interest of its members and 
the Title VII policy of eliminating discrimination 
with a minimal resort to lawsuits creates an affirma- 
tive union duty to combat discriminatory practices 
by an employer.** 

The EEOC and the NLRB have not developed a 
mechanism to coordinate charge processing and to 
determine when union inaction in the face of 
discriminatory employer conduct may violate the 
law. Since there has also been no definitive ruling by 
the Supreme Court on the issue, there is no uniform 
nationwide standard for determining the extent of 
union liability for employer discrimination. 

In part I of this report it was shown that 
substantial percentages of unions in the Commis- 
sion's sample were unaware of employer use of 

Cir. 1973); Gray v. Greyhound Lines East, 545 F.2d 169 (D.C. 
Cir. 1976); EEOC v. Detroit Edison Co , 515 F.2d 301 (6th Cir. 
1975). When the union attempts to eliminate discriminatory 
practices within the collective-bargaining agreeirient and is 
unsuccessful because of an uncooperative employer, a court will 
consider a union's good faith efforts to eliminate the discrimina- 
tion in determining the degree of union liability, i.e, the amount 
of money the union will be required to pay for signing an 
agreement containing discriminatory practices 
M It should be noted ti.it courts have found that Title VII 
requires, rather than encourages, unions to eliminate discriminato- 
ry practices contained in the collective-bargaining agreement. See 
note 83, supra and related discussion. 

M Gray v. Greyhound, supra; EEOC v Detroit Edison, supra, 
and Macklin v. Spector Freight Sys Inc., supra 
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various selection factors used in promote i, transfer, 
ana training decisions," many of w? : a have been 
shown to have an adverse effort on employment 
opportunities for minorities and women. In those 
instances in which the union representatives were 
aware of the use of these factors, substantial propor- 
tions were not opposed to their use M and almost 
none of the collective-bargaining agreements prohi- 
bited their use." With the exception of seniority 
'which was required as a selection factor in at least 
90 percent of the collective-bargaining agreements 
for promotion, transfer, and training decisions), most 
of the collective-bargaining agreements were rela- 
tively silent with respect to the use of other selection 
factors. 90 Nevertheless, these factors were being 
used by employers* 1 whose firms employed substan- 
tia] numbers of women and minorities,* 2 whose 
employment status may be adversely affected by 
their use. M 

Unless a union is considered ultimately liable for 
failing to protect employees from discriminatory 
treatment by employers that is not a result of a 
collective-bargaining agreement, it would be in the 
union's interest not to be aware, for example, of 
employer use of selection factors that can have an 
adverse effect on employees in its bargaining unit. In 
such a situation, the union would apparently have no 
incentive to initiate bargaining on the point. 

The impetus for the EEOC policy to encourage 
unions and employers to use the collective-bargain- 
ing process arose because the EEOC was interested 
in developing a mechanism to encourage affirmative 
action through the collective-bargaining process. 
Specifically, the EEOC was concerned that a 
union's efforts to redress employment discrimination 
resulting from its having participated earlier in a 
discriminatory collective-bargaining agreement 
could be taken into consideration during charge 

• T For example, 50 percent of the unions in the Commission's 
sample were unaware that written tests were used for promotion 
decisions, 79 percent were unaware that they were use for 
transfer decisions, but 7 percent were unaware that they were 
used for training decisions. See table 3.3 in ch. 3 of part I of this 
report. 

M For example, "0 percent of those that were aware of the use of 
written tests wre not opposed to their use for promotion 
decisions, 33 per -ent were not opposed to their use for transfer 
decisions, and 77 percent were not opposed to their use for 
training decisions. See table 3 4 in ch. 3 of part I of this report. 
" For example, the use of written tests for promotion decisions 
was prohibited in 7 percent of the contracts of those unions aware 
of their use, and their use for transfer and training decisions was 
prohibited in none of them 14 

m For example, the use of written tests for promotion and 
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processing and litigation review. The EEOC's ef- 
forts were supported by the IUE, which had argued 
that without such a policy, there would be no 
incentive for unions (1) to review their collective 
bargaining agreements for possible di^ riminatory 
provisions, (2) to initiate bargaining to eliminate the 
provisions, or (3) if unsuccessful, to undertake any of 
the other steps itemized by IUE such as filing 
charges with the NLRB alleging failure to bargain 
and filing charges with the EEOC alleging discrimi- 
nation.* 4 

Although the EEOC policy setting forth the 
"good faith'* standard is designed to remedy this 
situation, it does not appear to address what may be 
a more common situation — employer discrimination 
that is not the result of the collective-bargaining 
process. If unions are not considered liable either 
under Title VII of the Civil Rights Act of 1964 or 
under the National Labor Relations Act for their 
inaction in the face of employer discrimination, then 
it appears unlikely that they will have sufficient 
incentive to take affirmative steps to try to end it. If 
unions do not hold some degree of responsibility to 
attempt to protect the members of their bargaining 
units from employer discrimination, then there is 
little incentive to adopt the kind of Title VII 
compliance program undertaken by the IUE. 

Summary 

The EEOC is developing a policy to encourage 
voluntary affirmative action in collective bargaining. 
The basic policy was approved on April 1, 1980, 
and, at the time this report went to press, was being 
implemented. It is based on the fact that unions are 
liable for collective-bargaining agreements they sign 
and that they are therefore liable for discriminatory 
practices taken by employers that are required by 
the agreement. The policy is intended to recognize 

transfer decisions was required in none of the contracts in the 
sample of union representatives who were aware of their use, and 
their use for training decisions was required in 15 percent of the 
contracts. Id 

M For example, 35 percent of the unionized establishments in the 
Commission's sample used written tests for promotion decisions, 
21 percent used them for transfer decisions, and 52 percent used 
them for training decisions. See table 3.1 in ch. 3 of part I. 
•* For example, 32 percent of the employees at the unionized 
establishments in the Commission's sample that use written tests 
for promotion were minorities and 25 percent were women. See 
table 3.2 in ch. 3 of part 1 

M Sec ch 1 of this part of the report for a legal analysis of the 
adverse effects of various selection factors. 
•* See background section above 
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"good faith" efforts of unions and employers to 
eliminate employment discrimination and to under- 
take voluntary affirmative action. 

A review of the background paper that accompa- 
nied the policy statement and interviews with 
EEOC employees serving on a task force that is 
developing the implementing documents suggests 
that the EEOC policy will be applied chiefly to 
collective-bargaining agreements or to efforts one of 
the parties had made with respect to a collective- 
bargaining agreement. The EEOC would use its 
administrative and prosecutorial discretion in deter- 
mining on a case-by-case basis whether the efforts 
that were made were done in "good faith." Al- 
though unions are considered liable for the discrimi- 
natory effects of provisions of collective-bargaining 
agreements that are implemented by employers, case 
law is unresolved regarding the extent of union 
liability in those instances in which they opposed the 
discriminatory provisions. Case law is also unre- 
solved regarding whether a union is liable for its 
passivity if it does not take steps to negotiate with 
management to eliminate discriminatory practices 
about which the collective-bargaining agreement is 
silent. 

The Commission's survey of 77 local and 11 
international unions reported in part I of this report 
indicates that union unawareness is widespread 
regarding employer use of various selection factors 



that can have an adverse effort on the employment 
status of women and minorities. Moreover, a large 
number of the collective-bargaining agreements for 
the establishments where many of these factors are 
used were silent regarding them; the contracts 
neither required their use nor prohibited it. 

If the union currently bears no liability for the 
resulting discrimination, no incentive exists for it to 
initiate collective-bargaining negotiations to prohibit 
their use. Indeed, a disincentive may exist, in that to 
obtain the elimination of discriminatory practices a 
union might have to bargain away other provisions 
already fought for and won. The EEOCs policy of 
encouraging good faith efforts to correct a bargain- 
ing agreement previously participated in by the 
union addresses one aspect of the efforts a union 
might take in behalf of the employees it represents. 
Equally important is a mechanism to encourage 
unions to examine employer practices that appear to 
violate Title VII and the NLRA and to initiate 
negotiations to prohibit them. Without this two-fold 
approach the burden of eliminating such discrimina- 
tion rests ultimately on the employee who, upon 
alerting the union to the alleged discrimination and 
not receiving satisfaction, must then carry the 
process forward by charging the employer with 
discrimination and the union with failure to fulfill its 
duty of fair representation. 
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Findings 



Part I 

1. Of more than 21 million workers represented by 
labor organizations in 1977, 29 percent were women 
and 19 percent were minorities. Minority and female 
workers represented by unions had lower average 
earnings and worked in less well-paid occupations 
than white 1 men. These conclusions hold despite the 
fact that union-represented workers of all races and 
both sexes had higher average earnings than their 
nonunion counterparts. 

2. Commission survey results show that as of April 
1979 the composition of union leadership at both the 
international and local levels of most unions did not 
reflect the makeup of the work forces represented 
by the unions. 

• Minority men held 5 percent of the executive 
board positions in 11 international unions, minority 
women 2 percent, and majority 1 women 4 percent. 
All of these figures are markedly lower than the 
proportions of these groups in the bargaining units 
represented by these unions. 

• Majority men constituted 43 percent of the 
work forces represented by local unions in the 
Commission survey, but they held 60 percent of the 
officers' positions. 

1 Statistics on white workers, as reported by the Bureau of Labor 
Statistics in the statistical tablet on which this finding is based, 
include all Anglo workers and most Hispanic workers. See ch. 1, 
note S. Wherever possible, in this report, Hispanics are included 
with other minorities, 

■ The term "majority" is equivalent to the term "white, not of 
Hispanic origin." 



• The preponderance of majority men is espe- 
cially great in the highest levels of leadership: all 
presidents and executive vice presidents of 11 
international unions and 71 percent of the presidents 
of local unions participating in the Commission 
survey were majority men. 

3. Under the National Labor Relations Act unions 
have authority to bargain over selection procedures 
used to choose employees for promotion, transfer, 
and training openings. When unions are strongly 
committed to influencing employer selection proce- 
dures they can often succeed. Commission survey 
results show that unions have translated their sup- 
port for the use of seniority in selection procedures 
into contract language, legally requiring employers 
to consider employees' seniority in their selection 
decisions 

4. Employers commonly use selection factors such 
as seniority, written tests, interviews, written perfor- 
mance evaluations, prior related work experience, 
supervisors' recommendations, prior specialized 
training, and educational qualifications in their pro- 
motion, transfer, and training decisions. 

5. Most of the establishments that participated in the 
Commission survey had not validated their use of 
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these selection factors in accordance with Uniform 
Guidelines on Employee Selection Procedures. 9 

• Validation studies had been conducted by one- 
third of the employers using written tests for 
promotions and by less than 5 percent of those 
employers using the other selection factors. 

6. Commission survey results indicated that local 
union officials were not aware of m*>~y of the 
selection procedures employers used, nor did they 
oppose their use. 4 

• Almost all of the local union officials were 
aware or employers' use of seniority, but substantial 
proportions were unaware of employers' use of tests, 
educational qualifications, and interviews for pro- 
motion, transfer, and training. 9 

• More than 95 percent of local union officials 
who were aware of employer use of seniority, 
interviews, prior specialized training, prior related 
work experience, and educational qualifications in 
job advancement procedures did not oppose such 
use 9 Substantial proportions of local officials also 
did not oppose the use of the other selection factors. 

• With the exception of seniority, almost no 
collective-bargaining agreements required or prohi- 
bited the use of these selection factors. 7 

• Substantial numbers of minorities and women 
were in bargaining units where these selection 
factors were used in personnel decisions. 

7. Most international unions participating in the 
Commission survey reported that their contracts 

* Under the Federal Government's Uniform Guidelines on 
Employee Selection Procedures, employers should, under com- 
monly encountered job situations, conduct a validation study to 
determine whether a selection factor is job related, and if the 
selection procedure has an adverse impact on the job advance- 
ment of minorities or women. The Guidelines do not require that 
certain seniority systems be validated. See sec. 1-C, Uniform 
Guidelines on Employee Selection Procedures (1978); 43 Fed. 
Reg. 38296-97 (Aug. 25, 1978). Although the Uniform Guidelines 
do not require that validation studies be conducted under all 
circumstances, the circumstances under which they are to be 
conducted are commonly encountered and, therefore, the majori- 
ty of employers who participated in the Commission survey may 
not have been fulfilling their obligations under the Uniform 
Guidelines. 

4 See part 11 of this report and findings below regarding the 
adverse impact these selection factors can have on promotion 
opportunities for minorities and women 

9 For example, 21 percent of the local union officials whose 
bargaining partners had stated that they used the selection factor 
were aware of the use of tests for trarsfer, 37 percent were aware 
of the use of interviews for transfer, and 30 percent were aware of 
the use of educational qualifications for trans.er. 

* No local union officials opposed the use of seniority or 
educational qualifications for promotion, transfer, and training 

* More than 90 percent of local contracts required the use of 
seniority for promotion or training decisions. 




required the use of seniority for some job advance- 
ment procedures. None of the internationals inter- 
viewed on this subject reported that they opposed 
the use of seniority for any job advancement 
procedure. 9 

8. Some international unions stated that they op- 
posed the use of tests, performance evaluations, and 
interviews for job advancement procedures. This 
opposition, however, had not resulted in appropriate 
changes in contract language, employer practices, or 
local union officials' acceptance or opposition to the 
use of these practices. 9 

9. Apart from their own role in bargaining on a 
national level, international unions have not adopted 
all feasible means of addressing responsibilities for 
equal employment opportunity. 

• Six of the 11 international unions reported that 
they assigned less than 1 percent of their staff to civil 
rights and women's rights activities. 10 

• Four of the 1 1 internationals had not passed a 
convention resolution to increase the number of 
minorities or women in policymaking positions 
within the international. 

10. Internationa] unions have failed to exercise their 
authority to ensure that their locals follow equal 
opportunity policies. 11 Six of 1 1 internationals partic- 
ipating in the Commission survey reported that they 
did not routinely review their subordinate bodies' 
contracts to determine whether any provisions 
restrict opportunities for women and minorities. 

1 Seven of the 11 internationals participating in the survey had 
national contracts in industries emphasized in this study. Six of 
the seven reported that their contracts required the use of 
seniority for promotion. The seventh international, the Communi- 
cation Workers, indicated that the union was not certain as to the 
promotion and transfer procedures being used by the employer at 
the time of the Commission interview. Smaller numbers of unions 
reported that their contracts required the use of seniority for 
transfer and training decisions. No international opposed the use 
of seniority for promotion, transfer, or training. 
v With the exception of the Steelworkers, the use of these three 
selection criteria was not prohibited in any national contract. In 
some cases the employer used these selection criteria despite the 
international union's stated opposition to such use. Further, since 
many local officials reported that their local unions did not 
oppose the use of these three factors, either international 
opposition to their use had not been communicated to local 
officials, or, if communicated, had not been accepted. 
,f Two of the nine internationals, the Ladies' Garment Workers 
and the Hotel and Restaurant Employees, had no full-time staff 
assigned to women's rights or civil rights activities. 
" International unions have the authority to influence their 
local's and other subdordinate bodies' policies toward collective 
bargaining and equal opportunity issues. Most international 
unions' constitutions give the international clear authority to 
influence their locals' activities. 
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11. Eight of 1 1 international unions participating in 
the Commission survey have taken official stands in 
favor of establishing job training programs, but they 
had not implemented such programs at the time of 
the survey. 

• Three international unions stated that regular 
training programs were available to bargaining unit 
members. None of the thise reported the availability 
of special training programs for training semiskilled 
and unskilled workers, to prepare them for admis- 
sion into more advanced training programs. 

• Thirty-three percent of the local unions sur- 
veyed stated that regular training programs were 
available to bargaining unit members. Special train- 
ing programs were available to less than one-third of 
these bargaining units. 

12. Few international unions have obtained basic 
statistics on the job status of their minority and 
female bargaining unit members, obtained copies of 
their bargaining partners' affirmative action plans, or 
established committees for the examination of equal 
opportunity issues. 

• Among seven international unions that engage 
r collective bargaining on a national level, only the 
steelworkers 1 * knew the race and the sex of their 
bargaining unit members by job, department, or 
wage level. 19 

• Three of the seven international unions stated 
that their bargaining partners had affirmative action 
plans, but the Steel wo; kers were the only interna- 
tional with a copy of the plan. Employers who 
bargained with 37 percent of the local unions were 
reported, by the unions, to have such plans. Thirty- 
two percent of those locals whose bargaining part- 
ners had such a plan stated that they had a copy of it. 

• Two of seven international unions and less 
than one-quarter of the locals reported belonging to 
a labor-management committee established to dis- 
cuss employment issues related specifically to minor- 
ity and female workers. Six locals reported that such 
committees met at least 11 times in a 1-year period. 

" The Sleelworkcrs* possession of this information and a copy of 
an affirmative action plan may reflect the fact that the Steelwork- 
ers are a party in a consent decree to eliminate discrimination 
within the steel industry and the union. 

" Fourteen percent of the Steelworkers local unions knew the 
race, sex, and national origin of their bargaining unit members by 
job, department, or wage level. 

" See part II of this report for an examination of the adverse 

impact of these factors on minorities and women. 

" Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971) 

» Vacav.Sipes,386U.S. 171, 190(1967). 
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* Less than 30 percent of the locals reported that 
they had local union committees established to 
discuss employment issues related to minority and 
female members. Special union committees were 
primarily found in the local unions affiliated with 
two internationals, the Auto Workers and the 
Steelworkers. 

Part II 

1. The selection factors listed above in part I can 
have an adverse impact on the job advancement 
prospects of women and/or minorities. 14 

2. Selection factors that have an adverse impact on 
the employment status of minorities and/or women 
must be validated and must have a legitimate 
business purpose or their use must be discontinued. 19 

3. A union has a duty under the National Labor 
Relations Act to represent its members fairly and its 
conduct must not be "arbitrary, discriminatory or in 
bad faith. . 

4. A union "may be held responsible for an employ- 
er's discriminatory practices if it has not taken 
affirmative action against those practices." 17 

5. A union is expected to negotiate actively for 
nondiscriminatory treatment on behalf of its mem- 
bers." 

6. A union may be found liable for acceding to a 
discriminatory contract provision, but its good faith 
in the face of an employer's intransigent position 
may be taken into consideration in assessing backpay 
damages. 1 * 

7. A union may be assessed back pay, however, 
when it signs a collective-bargaining agreement 
containing discriminatory departmental seniority 
provisions.* 0 

8. A union has been held liable for a discriminatory 
provision in a collective-bargaining agreement even 
in those instances in which the employee does not 
protest directly to the union but files a Title VII 
complaint instead.* 1 

" Gray v. Greyhound Lines, East, 545 F.2d 169, 174, note 15 
(D.C.Cir. 1976). 

" Macklin v. Sptctor Freight Systems, Inc , 478 F.2d 979 
(D.C.DC. 1973). 

w Burwell v. Eastern Airlines, 458 F. Supp. 474, 503 (E D. Va. 
1978). 

M Johnson v Goodyear Tire A Rubber Co., 491 F.2d 1364, 1381 
(5th dr. 1974). 

11 Russell v America Tobacco Co , 528 F.2d 357, 365-66 (4th 
Cir. 1975). 



■* ^ 



9, The international union will be held liable for the 
discriminatory conduct of its local when there is a 
sufficient connection between the international and 
the discriminatory practice.* 3 
10* The Equal Employment Opportunity Commis- 
sion (EEOC) is developing a policy to encourage 
employers and unions to use the collective-bargain- 
ing process to eliminate discriminatory policies and 
practices and to institute voluntary affirmative ac- 
tion programs." 

11* The EEOC intends to encourage unions and 
employers to use the collective-bargaining process 
to eliminate discrimination and to take affirmative 
action by taking into consideration their good faith 
efforts to eliminate discriminatory provisions in 
collective-bargaining agreements during the charg- 
ing process and in litigation review.* 4 
12* "Good faith" will be decided on a case-by-case 
basis, but the EEOC expects a union or an employer 

■ Myers v. Gilman Piper Co., 544 F2d 837, 851 (5th Cir. 1977). 
» US., Equal Employment Opportunity Commission, "Back- 
ground Paper and Policy Resolution to Encourage Voluntary 
Affirmative Action in Collective Bargaining," 65 DLR D-l (Apr 
2, 1980). 



to have displayed a vigorous effort to eliminate a 
discriminatory provision of a collective-bargaining 
agreement. 1 * 

13. The EEOC has not developed a policy for 
confronting the issue of union inaction in the face of 
employer discrimination outside the context of a 
collective-bargaining agreement. 

14. In view of unsettled case law regarding union 
inaction in the face of employer discrimination not 
the result of a collective-bargaining agreement, 2 * the 
EEOCs policy of taking into consideration "good 
faith efforts" is unlikely to be an incentive for a 
union to initiate collective bargaining to eliminate 
discrimination not currently resulting from a provi- 
sion in a collective-bargaining agreement. 

15. The EEOC and the NLRB have not developed a 
mechanism for encouraging unions to take action 
with respect to employer discrimination outside the 
context of a collective-bargaining agreement. 

»* id at D-2. 
- id 

*• See chs, 2 and 3 in part II of this report. 
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Recommendations 



L To the U.S. Equal Employment 
Opportunity Commission 

The Equal Employment Opportunity Commission 
(EEOC) has authority under Tide VII of the Civil 
Rights Act of 1964 to issue guidelines designed to 
implement Title VII. 1 Pursuant to this authority, the 
EEOC has issued "Uniform Guidelines on Employ- 
ee Selection Procedures" to provide direction to 
employers on the permissible and impermissible uses 
of employee selection criteria.' EEOC Guidelines 
assume a prominent role in setting the legal bounds 
for the use of selection criteria and validation 
studies. The Guidelines have generally been accord- 
ed great deference by the courts in evaluating the 
conduct of employers and unions under Title VIP 
Present EEOC guidelines do not specify the extent 
or nature of international and local union responsi- 
bility for discriminatory selection procedures used 
by employers with whom the unions have collec- 
tive-bargaining agreements. 

The EEOC has also issued "Affirmative Action 
Guidelines" describing the kinds of actions that 
employers and unions may take in implementing 
voV- %»i r^Tnative action programs. 4 The guide- 
line > affirmative action is encouraged in 
tht; i; Mrja ning process/ but they do not 

1 42 U 5 i. *- 7 UH976). 
« 29 CI M .: :-j?(I979). 

* See ch. I in part 11 of this report. 

* 29 CF.R. |I*06(I979). 

* /4at$I608.3(cX4)(1979) 
c A* a* f 1 601 11(b) (1979), 

' U.S., Equal Employment Opportunity Commission, "Back- 
92 
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apply to the elimination of discrimination by a means 
other than an affirmative action plan • 

Finally, the EEOC has adopted a policy resolu- 
tion that is specifically designed to encourage 
voluntary affirmative action in collective bargain- 
ing. 7 In implementing the policy the EEOC has 
indicated that, in making probable cause determina- 
tions of discrimination with respect to unions or 
employers, it will take into consideration the good 
faith efforts of unions and employers to undertake to 
eliminate discriminatory provisions in collective-bar- 
gaining agreements* 

In general, the Commission supports these policies 
and procedures, and makes the following specific 
recommendations to advance the goals of equal 
employment opportunity and affirmative action. 
1. In investigating charges of discrimination, in 
assessing damages (e.g., backpay), and in making 
decisions regarding litigation, the EEOC should take 
into account onion efforts of a "compelling and 
aggressive nature 999 to eliminate discriminatory provi- 
sions from coUectire-bargrining agreements. These 
efforts should include at least the following: 
a. The union should be able to demonstrate that 
it has an ongoing Title VII compliance program 
by which it systematically reviews (1) the collec- 
tive-bargaining agreement for discriminatory pro- 
ground Paper and Resolution to Encourage Voluntary Affirma- 
tive Action in Collective Bargaining," 65 DLR D-l (Apr. 2, 
1980). 

• Id at D-2. 

• id. 
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visions, (2) employer practices for possible dis- 
criminatory effects, and (3) the patterns of selec- 
tion of employees for promotion, transfer, and 
training by race and sex. 

b. The union should have initiated bargaining to 
have discriminatory provisions removed from the 
agreement and, if the employer has refused to 
bargain, the union should have filed unfair labor 
practice charges with the NLRB and discrimina- 
tion charges with the EEOC. 
2* The EEOC should detelop, jointly with the 
National Labor Relations Board, a cooperati?e mech- 
anism to encourage unions to take action with respect 
to employer discrimination outside the collective-bar- 
gaining agreement. 

The EEOCs reliance on good faith efforts of 
unions to initiate collective bargaining to eliminate 
employer discrimination may not be an incentive for 
them to do so if unions are not considered liable for 
employer discrimination that occurs outside the 
context of a collective-bargaining agreement. 10 Al- 
though the extent to which a union can be held liable 
for employer discrimination that is not the result of a 
collective-bargaining agreement has not been settled 
in the courts, the EEOC and the NLRB could 
provide leadership in this area by issuing a joint 
memorandum indicating when acquiescence in such 
instances is in their view a violation of Title VII 
and/or the National Labor Relations Act. By apply- 
ing standards regarding unions' good faith efforts 
and their duty of fair representation, the EEOC and 
the NLRB could encourage unions to initiate collec- 
tive bargaining to eliminate discriminatory employer 
practices that are not the result of a collective- 
bargaining agreement. The joint memorandum 
should also detail the responsibilities of the respec- 
tive agencies, as well as what constitutes violations 
of Title VII or the NLRA. Furthermore, the joint 
memorandum should indicate procedures for han- 
dling charges, for example, reciprocal agreements on 
referrals of charges to the appropriate agency, and 
procedures for resolving disagreements as to agency 
jurisdiction. The memorandum should also provide 
guidance to unions on the actions they should take 
to eliminate discriminatory practices that adversely 
affect the minority and female employees they 
represent. 

*• Set footnotes 71-77 and related text in ch 3, part !! of this 
report 



II. To Labor Unions 

This study has provided detailed information 
concerning the responsibility of unions to represent 
bargaining unit employees in a nondiscriminatory 
manner. Some unions have accepted their responsi- 
bilities under Title VII of the Civil Rights Act of 
1964 in working with employers to eliminate dis- 
criminatory provisions of collective-bargaining 
agreements and to institute voluntary affirmative 
action to provide minorities and women greater 
access to training, transfer, and promotion opportu- 
nities. Major deficiencies in international and local 
unions' equal opportunity policies and activities 
remain, however. Most of the internationals sur- 
veyed have failed to exercise their authority over 
locals to ensure that they follow equal opportunity 
policies. More rapid progress toward equality for 
minorities and women in the workplace will occur if 
the major union policymaking bodies— the AFL- 
CIO as well as the international unions — fully 
exercise their authority in an effort to achieve such 
equality. Accordingly, the Commission makes the 
following recommendations to local and internation- 
al unions: 

1. Establish procedures to increase the representation 
of minorities and women in union leadership positions. 

The acquiescence of some local and international 
unions in employer practices which can adversely 
affect minorities and women may be due largely to 
the disproportionately small representation of these 
two groups among union officials. The operations of 
international unions and their local affiliates are 
generally directed by a president and an elected 
executive board. The board and particularly the 
president exert a great deal of influence over the 
policies of the union and the issues on which the 
union attempts to bargain. Without greater represen- 
tation of minorities and women at the highest levels 
of union leadership, race, national origin, and sex 
discrimination by an employer may continue largely 
unchallenged. 

2. Establish a Title VII compliance program. 

The program should be designed to uncover 
discriminatory provisions in the collective-bargain- 
ing agreement, discriminatory practices not covered 
by the agreement, and patterns of selection for 
promotions, transfer, and training that vary by race, 
national origin, and sex. Collective-bargaining agree- 
ments should be specifically reviewed for provisions 
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requiring the use of selection procedures that caa 
adversely affect employment opportunities for wom- 
en and minorities. 

3. Initiate collective bargaining to remove from their 
agreements provisions they believe to be discriminate 

IT- 

4. Be alert to discriminatory practices used in the 
selection of employees for promotion, transfer, and 
training and initiate collective bargaining to have such 
practices cease. 

5. If the employer refuses to bargain, be prepared to 
file unfair labor practice charges with the National 
Labor Relations Board and discrimination charges 

noVo?^ Steclworkcrs of America v. Weber, 443 U.S. 193 



with the Equal Employment Opportunity Commis- 
sion. 

6. Work with employers to establish and implement 
voluntary affirmative action plans and seek to include 
such plans in collective-bargaining agreements. 

Unions should recognize their joint responsibility 
with employers in attempting to eliminate discrimi- 
nation through voluntary affirmative action. The 
Supreme Court has approved the use of affirmative 
action under Title VII, even without a finding of 
specific acts of discrimination." Unions and employ- 
ers should establish affirmative action plans for 
training, transfer, and promotion. 
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TABLE A.1 Percentages of International Union Officers and Executive Board Members by Race, 
Sex, and Ethnic Group, 1979 



Asian and Pacific American Indian 



Office 


Total 

No. % 


Majority Black Hispanic Island American 

Male Female Male Female Male Female Male Female 


and Alaskan Native 

Male Female 


President 


11 


100.0 


100.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


Executive 
Vice Pres. 


7 


100.0 


100.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


Vice Pres. 


184 


100.0 


87.0 


5.4 


4.3 


1.1 


1.6 


0.5 


0 


0 


0 


0 


Secretary 


2 


100.0 


100.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


Secretary- 
Treasurer 


9 


100.0 


100.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


Treasurer 


2 


100.0 


100.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


National 
Director 


6 


100.0 


83.3 


0 


0 


0 


16.7 


0 


0 


0 


0 


0 


Regional or 
District Dir. 


43 


100.0 


97.6 


0 


2.3 


0 


0 


0 


0 


0 


0 


0 


Total 
Officers 


264 


100.0 


90.2 


3.8 


3.4 


08 


1.5 


0.4 


0 


0 


0 


0 


Executive 
Board* 


294 


100.0 


88.8 


4.4 


3.7 


1.7 


1.0 


0.3 


0 


0 


0 


0 



2. 



9 
I 

2, 

5 



Source: Data collected by the U.S Commission on Civil Rights survey, February 1 978—Apnl 1979 
* Executive board members are not always officers 

Detail may not sum due to rounding 
Detailed information was unavailable for the Teamsters Hence these statistics relate only to 1 1 of the 1 2 internationals surveyed 
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TABLE A.2 Percentages of Employees In Local Union Bargaining Units bv Race Sex Ethnir ftm.m » 
International Union Affiliation, 1 978-79 9 y ' ' Ethn,c Group ' a 

Total Maioritv m»/* ui- , Asian and Pacific American Indian 

N0 - Vj-*"^^ Tt^SSS 



28^1^^^^ — ~ — ^ 

usw ( 6) 20,250 ioo. 5-^9~ 6.2 17 ? ^J* 6TH >1 HE 57T- 

^ 6, 212 100.5-71* eJT^e ^— ^ 

S 7Jg ?l_100.0 32.4-^5^ 3^5 iT-iJ 

g?^ 327 73 100.Q 44.1 44.0 s7e 4^T2^ jT^n 6o 00 00 

ACTWU(6) 8.210 100.0 5.6 33.4 ~5T-~20^ A~^-^ q7 d 

SEIU < 6 > *» mijMZJEiJ^ — 37r-i3— T9-00 4 — d 

A MCBW(6) 3.754 100.0 42.5 2^Sj J^ZIIJ^~^~^ 08 H sf" 

ILGWU(6) 883 100.0 14.5 54^~ 07 ^b~^ ~ ^ £§_ 

t!5§6) 26.661 1Q0.0 I s*" 34.4 7.8 6^l4 j~£o^ ^f— f§ gf- 

^ «« 25.2 13.7 "6^8 l6~To ~5 01 blT" 

Source: Data collected by the US Commission on Civil Rights' survey. August 1978-April 1979 
Detail may not sum to total due to rounding 

racial minority groupsbut were included in the union total ^ ty maleS and ,emales These aa 9 re 9 a, « totals were not spread across 

' SeS*1^ 'r* 7 OT P |oyers ar>d 9 local un.ons (or 76 of the 77 local un,ons 

the If a* bargaining unit emptoyed in the Su la?^ membersh.p o( a local but only those workers in 

« K^^h'" ,he ** ' n,0 ^ a ' ,on ,or «StoSu wa" ^a?5h^^ e J^^tt u ^ ad ,r ° m ,he n,ne 10031 un,ons re,lect to,al <«*>" 
Amencan Indian women constitute less than 0 05 percent of the total numbeTol wEsra£^S 
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TABLE A.3 Numbers and Percentages of Local Union Officers and Executive 
Board Members, by Race, Sex, and Ethnic Group, 1978-79 

Asian and American Indian 
Pacific Island and Alaskan 
Majority Black Hispanic American Native Total 

OFFICERS Male Female Male Female Male Female Male Female Male Female 





No. 


% 


NO. 


% 


No. 


% 


No. 


% 


No. 


% 


No. 


% 


No. % 


No. 


% 


No. 


% 


No. 


% 


NO. 


% 


President 


53 


70.7 


7 


9.3 


8 


10.7 


2 


2.7 


3 


4.0 


1 


1.3 


0 


0 


0 


0 


1 


1.3 


0 


0 


75 


100.0 


Vice 

^resident 


83 


62.4 


19 


14.3 


11 


8 3 


12 


Q 0 


ft 


4 5 


o 

C 


1 s 


0 


0 


0 




0 


0 


u 


0 




100 0 


Treasurer 


14 


70.0 


2 


10.0 


3 


15.0 


1 


5.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


20 


100.0 


Secretary- 
Treasurer 


23 


63.9 


2 


5.6 


5 


13.9 


4 


11.1 


2 


5.6 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


36 


100.0 


Financial 


15 


60 0 


6 


24 0 


2 


8 0 


C 


8 0 


0 


0 


o 

V 


n 


0 


0 


0 




0 


0 


0 




25 


1000 


Recording 

WUvi vial j 


25 


44.6 


12 


21.4 


4 


7.1 


\ \ 


19 6 


4 


7 1 


o 

V 


o 

V 


0 


0 


o 


n 


o 


o 


o 


o 


56 


100.0 


Guide 




73.3 


o 


o 


3 


20 0 


n 


n 

\j 


i 

i 


6 7 






0 


0 


o 










o 


15 


1000 


Guard 


9 


56.2 






7 


43.8 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


16 


100.0 


Sergeant* 
at-arms 


6 


40.0 


1 


6.7 


4 


26.7 


1 


6.7 


3 


20.0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


15 


100.0 


Business 
agent 


7 


50.0 


2 


14.3 


2 


14.3 


0 


0 


3 


21.4 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


14 


100.0 


Trustee 


63 


56.2 


12 


10.7 


18 


16.1 


11 


9.8 


4 


3.6 


1 


0.9 


0 


0 


1 


.9 


0 


0 


2 


1.8 


112 


100.0 


Other 
Officer 


38 


62.3 


10 


16.4 


4 


6.6 


5 


8.2 


3 


4.9 


1 


1.6 


0 


0 


0 


0 


0 


0 


0 


0 




100.0 


Total 


347 


60.0 


73 


12.6 


71 


' 12.3 


49 


8.5 


29 


5.0 


5 


0.9 


0 


0 


1 


0.2 


1 


0.2 


2 


0.3 


578 


100.0 


Executive 
Board 


463 


52.7 


139 


15.8 


118 


13.4 


83 


9.4 


50 


5.7 


18 


2.1 


3 


.3 


1 


0.1 


1 


0.1 


2 


0.2 


878 


100.0 



Source: Data collected by the U S, Commission on Civtl Rights' survey, August 1978-April 1979. 





TABLE A.4 ^^^^L^nion Officers, by Race, Sex, Ethnic Group, and International Union 1 


v/rriotn 


Total number 
of persons 
holding office 


IBT 


UAW 


usw 


1AM 


IBEW 


RCIU ACTWU 


CWA 


SEIU 


AMCBW 


ILGWU Hi 


■ I wSHUUf It 


75* 


7 


7 


6 


7 


7 


6 


6 


6 


6 


6 


5 1 


mcijvf k y niello 


53 


6 


4 


5 


7 


6 


6 


2 


5 


4 


3 


1 1 


DWvR IIKSKI 


8 


0 


3 


1 


0 


0 


0 


1 


0 


2 


0 


0 J 


nio^ttiitv mai© 


3 


1 


0 


0 


0 


0 


0 


0 


0 


0 


2 


0 I 


rto./raCi is. MTTOr. male 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 


0 I 


Am InH /AW Mat mqIa 
lilu./MK. rial. male 


1 


0 


0 

i. 


0 


0 


1 


0 


0 


0 


0 


0 


o d 


Majority female 


7 


o 


o 


0 


XJ 


U 


0 


3 


1 


0 


0 


3 d 


Black female 


2 


o 


o 


o 


n 


n 
U 


0 


0 


0 


0 


0 


1 jj 


Hispanic female 


1 


0 


o 


o 


0 


n 


0 


0 


0 


0 


1 


o d 


As./Pac. Is Amer. female 


0 


0 


o 


o 




n 


0 


0 


0 


0 


0 


o o 


Am.lnd./Ak. Nat. female 


0 


0 


o 


o 


o 


n 

u 


0 


0 


0 


0 


0 


0 0 


Vicfi Prft^irlont 

wivv r lUOrUOIK 


133 


7 


7 


6 


7 


7 


42 


6 


16 


14 


8 


5 8 


Mflioritv malo 
nncijuiiiy iiialu 


83 


6 


6 


5 


7 


6 


26 


1 


10 


4 


5 


1 6 


Black male 


11 


1 


1 


1 


0 


o 


2 


1 


0 


4 


1 


0 0 


Hispanic male 


6 


o 


o 


0 


n 


i 


0 


1 


1 


0 


2 


0 1 


Majority female 


19 


o 


o 


o 


n 

u 


n 
u 


9 


1 


4 


3 


0 


2 0 


Black female 


12 


o 


o 


o 


n 


n 
u 


4 


2 


0 


3 


0 


2 1 


Hispanic female 


2 


0 


0 


0 


0 


0 


1 


0 


1 


0 


0 


0 0 


Treasurer 


20 


0 


3 


4 


2 


7 


0 


0 


2 


1 


0 


1 0 


Majority male 


14 


0 


2 


2 


2 


6 


0 


0 


1 


1 


0 


0 0 


Black male 


r 


0 


1 


2 


0 


0 


0 


0 


0 


0 


0 


0 0 


Majority female 


2 


0 


0 


0 


0 


0 


0 


0 


1 


0 


0 


1 0 


Black female 


1 


0 


0 


0 


0 


1 


c 


0 


0 


0 


0 


0 0 



•^^1^«^Mi , ^ U i C ? mm,ss,on on C,v " Rl ? h| S survey. August 197&-April 1979 
pnr ™» m^ai, the office of president was not among the local s elected officers 



TABLE A.4 (CONTINUED) 



OFFICER 



Total number 
of persons 
holding office 



IBT UAW USW 1AM IBEW RCIU ACTWU CWA SEIU AMCBW ILGWU HF 



Secretary-Treasurer 



36 



Majority male 



23 



Black male 



Hispanic male 



Majority female 



Black female 



Financial Sec. 



25 



Majority male 



15 



Black male 



Majority female 



Black female 



Recording Sec. 



56 



Majority male 



25 



Black male 



Hispanic male 



Majority female 



12 



Black female 



11 



Guide 



15 



Majority male 



11 



Black male 



Hispanic male 



Guard 



16 



11 



Majority male 



Black male 



TABLE A.4 (CONTINUED) 



OFFICER 



Sergeant-at-arms 



Majority male 



Black male 



Hispanic male 



Majority female 



Black female 



Bus. Agent 



Majority male 
Black male 



Hispanic male 



Majority female 



Trustee 



Majority male 



Black male 



Hispanic male 



Am. Ind./Ak. Nat. male 
Majority female 
Black female 



Hispanic female 



As./Pac. Is.Am er female 
Am.lnd./Ak. Nat. female 



Total number 
of persons 
holding office 



15 



14 



112 



63 



18 



As./Pac. Is. Amer. male 



12 



11 



IBT UAW USW IAM IBEW RCIU ACTWU CWA SEIU AMCBW ILGWU h 



14 



21 18 18 17 



13 14 



10 



16 



ERIC 



JL JL ~ 



TABLE A.4 (CONTINUED) 



OFFICER 



Other Officer 



Majority male 



Black male 



Hispanic male 



Majority female 
Black female 



Hispanic female 
Total 



Total number 
of persons 
holding office 



IBT UAW USW 1AM IBEW RCIU ACTWU CWA SEIU AMCBW ILGWU H 



61 



8 10 



38 



8 8 



10 



578 



49 66 



71 



57 39 60 



31 



32 45 



1 



54 



8 



33 



Source Data collected by the U S Commission on Civil Rights' survey, August 1978-Apnl 1979. 
* For one local, the z'Uce of president was not among the local's elected officers 
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Appendix B 

Detailed Tables for Chapter 3 of Part I 



TABLE B.1 Number of Cases for Table 3.1, Use of Factors 

Edu- Prior Super- 
Written cational Related visor's Prior 
Written Performance Quah- Work Recom- Specialized 
Seniority Tests Evaluations Interviews fications Experience mendations Training 

Use of Factors 



For Promotion 



Total 


181 


181 


181 


181 


181 


181 


181 


181 


Union 


134 


134 


134 


134 


134 


134 


134 


134 


Nonunion 


47 


47 


47 


47 


47 


47 


47 


47 


or Transfer 


















Total 


168 


167* 


168 


167" 


168 


168 


168 


167" 


Union 


127 


126 


127 


126 


127 


127 


127 


126 


Nonunion 


41 


41 


41 


41 


41 


41 


41 


41 


or Training 


















Total 


71 


71 


71 


71 


71 


71 


71 


71 


Union 


56 


56 


56 


56 


56 


56 


56 


56 


Nonunion 


15 


15 


15 


15 


15 


15 


15 


15 



Source Data collected by the U S Commission on Civil Rights survey. August 1978-Apnl 1979 
■ Employers who did not know whether factor was used were excluded from the tabulation 

* 



TABLE B.2 Number of Cases for Table 3.2, Minority and Female Representation 

Written 
Performance 

Seniority Written Tests Evaluations Interviews 

Union Nonunion Union Nonunion Union Nonunion Union Nonunion 

For those establishments that 
use the factor 

The percentage of employees 
who are: 

Minorities 114 42 42 5 39 35 74 40 

Women 114 42 42 5 39 35 75 40 

For those establishments that 
consider the factor the first or 
second most important: 

The percentage of employees 
who are: 

Minorities 81 17 3 0 15 11 6 9 

Women 81 17 3 0 15 11 6 9 

Source Data collected by the U S, Commission on Civil Rights survey. August 1978-Apnl 1979 
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TABLE B.3 Number of Cases for Table 3.3, Union Awareness 

Written 

p e f - Prior Super- 

formance Prior Related visor's 

Written Evalu- Specialized Work Educational Recom- 

Seniority Tests ations Interviews Training Experience Qualifications mendations 

Union 

Awareness 



For Promotion 


57 


28 


17 


39 


45 


54 


20 


38 


For Transfer 


40 


14 


11 


19 


27 


32 


10 


21 


For Training 


16 


14 


6 


14 


12 


12 


10 


8 



Source Data collected by the U S Commission on Civil Rights' survey, August 1978-April 1979 



TABLE B.4 Number of Cases for Table 3.4, Union Stand 



Written 
Seniority Tests 



Union Stand 

For Promotion 54 14 



For Transfer 



39 



For Training 



11 



13 



Written 
Per- 
formance 
Evalu- 
ations 



Prior Super- 
Prior Related visor's 
Specialized Work Educational Recom- 
Interviews Training Experience Qualifications mendatons 



12 



25 



30 



46 



26 



13 



19 



Source Data collected by the U S Commission on Civil Rights' survey, August 1978-April 1979 
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TABLE B.5 Detailed Information for Table 3.4, Union Stand 



Written Performance 

Seniority Written Tests Evaluations Interviews 

Establish- Establish- Establish- Establish- Establish- Establish- Establish- Establish- 
ments in ments in ments in ments in ments in ments in ments in ments in 
Union Stand Non-South South Non-South South Non-South South Non-South South 

FOR PROMOTION " — 

Contract Required Use 92% of 36 94% of 18 0% of 10 0% of 4 0% of 9 0% of 3 0% of 18 0% of 7 

Contract Prohibited Use 0% of 36 0% of 18 0%of 10 25% of 4 0% of~9 0% of 3 0% of 18 0% of 7 

Unions Opposed Use 0% of 36 0% of 1 8 40% of 1 0 75% of 4 1 1 % of 9 1 00% of 3 C% of 18 14% of 7 

FOR TRANSFER ' 

Contract Required Use 85% of 26 100% of 1 3 0% of 2 0% of 1 0% of 5 0% of 2 0% of 5 50% of 2 

Contract Prohibited Use 0% of 26 0% of 13 0% of 2 0% of 1 0% of 5 0% of 2 0% of 5 0% of 2 

Unions Opposed Use 0% of 26 0% of 13 50% of 2 100% of 1 20% of 5 0% of 2 0% of 5 0% of 1 

FOR TRAINING 

Contract Required Use 88% of 8 100% of 3 20% of 10 0%of3 a 0% of 1 0% of 5 0%of4 

Contract Prohibited Use 0% of 8 0% of 3 0% of 10 0% of 3 a 0% of 1 0% of 5 0% of 4 

Unions Opposed Use 0% of 8 0% of 3 1 0% of 10 67% of 3 a 0% of 1 0% of 5 0% of 4 

Source Data collected by the U 0 Commission on Cm! Rights' survey, August 1978-Apnl 1979 

a No establishments fell in this category 
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Appendix C 

Detailed Tables for Chapter 4 of Part I 



TABLE C.1 Local Umons Which, for the Bargaining Unit, Knew Race, Sex, or 
National Ong n Data, by Job, Department, or Wage Level by 
International Union Affiliation, 1978-79 



IBT 



UAW 



USW 



IAM 



IBEW 



RCIU 



ACTWU 



CWA 



SEIU 



Race 



Number 



% 



Number 



Sex 



National Origin Total Response 

Number % 



3* 



42.8* 



14.3 



143 



143 



16.7 



16.7 



16.7 



143 



33.3 



50.0 



33.3 



33.3 



16.7 



16.7 



20.0 



20.0 



20.0 



AMCBW 



ILGWU 
HRE 



All Unions 



16.7 



16.7 



16.7 



75.0 



3' 



60.0 



40.0 



50.0 



50.0 



50.0 



14 (of 73) 19.2 18 (of 74) 24.3 12 (of 74) 16 2 



74" 



Source Data collected by the U S Commission on Civil Rights' survey, August 1978-Aprn 1979 
" ^ce"1n7-^ [e ca 4 ,Sne a s °' 5 '^V*** 5 ** ' LGWU ^ Un '° nS ' 0r ,he raCe " ues,lon ' ,he Percentages are Afferent for the 
= J £Za™ } rewf "* '° °' ' h6 queS "° nS °" race ' se *" and °"9'" <*a.a or gave a "don , know" or "no. 

" ffS. SaSor X a | S e!°e| 0WS ' °' ? "* ^ ° r 9 PerCen '' ^ ,he S6X * lhe ba « 
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Appendix D 



Methodology of the Commission Survey 



The Commission survey covered international 
unions, local unions, and employers at the establish- 
ment level. 1 A survey instrument was developed for 
each of these three types of organizations. The three 
survey instruments— the International Union, Local 
Union, and Employers' Interview Schedules 9 — pro- 
vided interrelated information on union policies 
toward equal opportunity programs and promotion, 
transfer, and training procedures. That is, for any 
one union, information was gathered from interna- 
tional union officials, officials of several local unions 
associated with the international union, and several 
employers with collective-bargaining agreements 
with these specific local unions. 

Selection of International Unions 

The overriding objective of the Commission study 
was to examine those policies of private sector, 
nonreferral unions that affect the job advancement 
opportunities of women and minorities. In keeping 
with this objective, the survey excluded unions with 

1 An establish men t is an economic unit, generally at a single 
physical location, where business is conducted or where services 
or industrial operations are performed. Examples of establish- 
ments ar* plants, stores, hotels, movie theaters, banks, sales 
office*, warehouses, and central administrative offices. U.S., 
Executive Office of the President, Office of Management and 
Budget, Standard Industrial Classification Manual 1972 (no date), 
p. 10. 

f The interview schedules were pretested in the Washington, 
D.C., vicinity. Copies may be requested from the Office of 
Program and Policy Review, U S Commission on Civil Rights, 
Washington, D.C. 20425. 

» The use of 1974 statistics was necessary because these were the 
latest figures available when the selection was made in 1977. For 
sources, see table D.l. 



more than 30 percent of their members in referral 
locals, public employee unions, and professional 
associations. Further, the survey was confined to the 
12 largest private sector nonreferral unions, ranked 
by size of nonreferral membership. 

Table D. 1 shows the calculations made to select 
the 12 unions. The table shows that of the 15 largest 
private sector unions, the referral membership of 3 
unions exceeded 30 percent of their total member- 
ship: the Carpenters, the Laborers, and the Operat- 
ing Engineers. The 12 remaining unions, which were 
all selected for the survey, had about 10,351,000 
members in 1974, about 48 percent of all union 
members, excluding members of professional associ- 
ations and public employee unions.' The 12 largest 
nonreferral international unions were selected (as 
opposed, for example, to a random sample of 
international unions of all sizes) primarily because 
these unions represent such a large proportion of all 
union members. 4 

4 In comments on this report in draft, the BLS noted that about 
"200 other union and employee associations, most of which are 
nonreferral in whole or part, representing 14.6 million mem- 
bers,. . .were not surveyed. As a result, we do not know the 
statistics! validity of the results that can be achieved, and we do 
not believe that clear judgments can be reached from the survey 
data." Janet L. Norwood, Commissioner, Bureau of Labor 
Statistics, Letter to Louis Nunez, Staff Director, U.S. Commis- 
sion on Civil Rights, Feb. 3, 1981, p. 1. 

This report is not intended to cover all union members or all 
workers represented by unions. Instead, it emphasizes employees 
in production, maintenance, and service jobs and, depending on 
job classifications, some employees in office and clerical positions 
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Selection of Industry 

For each of the 12 selected international unions, 
an industry was chosen as the subject of survey 
interviews. In most cases, the largest industry (in 
terms of numbers of union members employed) for 
each international union was chosen, to allow the 
results of the survey to relate to a large subgroup 
rather than a small subgroup of the international's 
members. The largest industry was chosen unless (1) 
insignificant numbers of minorities and women were 
employed in the industry, (2) the industry was not 
relatively well-defined, or (3) the work processes in 
the industry were not relatively homogeneous. 

The following is a description of the industries 
selected for inclusion in this study for each of the 12 
internationals. Most industries were defined by use 
of the Standard Industrial Classification (SIC) code. 5 

1. Teamsters— The "industry" covered in the 
examination of the Teamsters consisted of two 
components: first, all workers covered by Team- 
sters' collective-bargaining agreements in Standard 
Industrial Classification (SIC) 42, Motor Freight 
Transportation and Warehousing, and, second, all 
motor vehicle drivers covered by Teamsters' collec- 
tive-bargaining agreements in all other SIC groups. 
SIC groups, other than SIC 42, that have large 
numbers of drivers include SIC 16, 17, 20, 50, 53, 
and 54. 

2. Auto Workers— The selected industry in this 
case consisted of SIC 3711, Motor Vehicles and 
Passenger Car Bodies, and SIC 3713, Truck and Bus 
Bodies, but was confined to the four domestic car 
mar tfacturers, General Motors, Ford, Chrysler, and 
American Motors. These SIC categories included 
manufacture of automobiles, trucks, taxicabs, buses 
and other commercial vehicles, but excluded agri- 
cultural equipment. 

3. Steelworkers — The industry in the case of the 
Steelworkers was the steel producing and fabricat- 
ing plants and facilities covered by the contracts 
between the Steelworkers and each of the 10 major 
producers. Iron ore mining and refining operations 
were excluded. 

4. Machinists— The industry in this case was SIC 
35, Machinery, except Electrical. 



(see footnote 14 below) Many employee associations and several 
unions do not represent such employees The National Education 
Association, for example, represents 1 7 million members The 
various Federal, State, and county employee unions represent an 
additional 2 million members All told these unions represent 4.5 
million members U S , Department oi Labor, Bureau of Labor 
Statistics. Directory of National Unions and Employee Associations. 



5. Electrical Workers — The industry in this case 
was SIC 36, Electrical Machinery, Equipment, and 
Supplies. 

6. Retail Clerks — The industry in this case was 
supermarket food stores, regardless of whether the 
supermarkets wen* chain stores or independent 
supermarkets. 

7. Clothing and Textile Workers— In this case, the 
industry consisted of SIC 2321, Men's and Boys' 
Shirts; SIC 2327, Men's and Boys' Trousers; SIC 
2328, Men's and Boys' Work Clothing including 
nontailored trousers; and SIC 2311, Men's, Youths', 
and Boys' Suits, Coats, and Overcoats. 

8. Communications Workers — The industry studied 
in connection with the Communications Workers 
was Bell System telephone carriers where the 
specific companies had contracts with the Commu- 
nications Workers. This included AT&T's Long 
Lines and General Departments, but excluded West- 
em Electric. It also excluded independent (non-Bell) 
telephone carriers. 

9. Service Employees — The industry in this case 
was SIC 734, Services to Dwellings and Other 
Buildings. In this industry, workers represented by 
the Service Employees are employed by companies 
that contract to perform services, predominantly 
cleaning services, for owners and lessors of build- 
ings. 

10. Meat Cutters— In this instance, all of SIC 201 1, 
Meat Packing Plants, and SIC 2013, Sausages and 
Other Prepared Meat Products were included, as 
well as SIC 541 1, Grocery Stores. 

11. Ladies' Garment Workers— In this case, the 
industry was SIC 2335, Women's and Misses' 
Dresses, and SIC 2377, Women's and Misses' Coats 
and Suits, 

12. Hotel and Restaurant Employees — In this case 
the industry was SIC 7011, Hotels, Motels, and 
Tourist Courts. Restaurants and drinking places 
were included only if operated by hotels, motels, 
and tourist courts. 

Among the 12 international unions selected for the 
survey, 8 were themselves parties to national con- 
tracts with employers in the selected industry. The 
four that had no such contract were the Hotel and 

1979, (1980), table D 1, p 91. As noted elsewhere in the report, 
this study was intended to cover the largest unions representing 
production, maintenance, and service employees, and secondarily, 
office and clerical employees 

* For a description of the SIC codes, see Office of Management 
md Budget, Standard Industrial Classification Manual 1972, pp. 
9-13 
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Restaurant Employees, the Service Employees, the 
Machinists, and the Retail Clerks. One of the eight 
international unions with such a national contract, 
the Teamsters, declined to participate in the Com- 
mission survey. The survey interviews with the 
remaining seven international unions all included 
sections devoted to the international's national con- 
tract wi f specific major company in the selected 
industry tuid to the job advance nent practices used 
by the company. These seven international unions 
and the companies were: 

1. Auto Workers (UAW) and the Ford Motor 
Company. 

2. Steclworkers (USW) and the United States 
Steel Corporation. 

3. Electrical Workers (IBEW) and the RCA 
Corporation. 

4. Meat Cutters (AMCBW) and the Wilson 
Foods Corporation. 

5. Clothing and Textile Workers (ACTWU) and 
Cluett-Peabody and Company, Inc. 

6. Communications Workers (CWA) and the 
Chesapeake and Potomac Telephone Company. 

7. Ladies 1 Garment Workers (ILGWU) and 
Jonathan Logan, Inc.* 

Interviews were held with ?. total of 1 1 interna- 
tional unions. In addition to the seven internationals 
just listed, interviews were also held with the four 
internationals that had no national contract in the 
selected industry. All & international unions were 
asked about the size of their union membership; the 
race, sex, and ethnicity of international union oflTi- 



• The numbers of workers in the bargaining units covered by the 
national contracts were as follows- Ford Motor Company. 
197,000, U.S. Steel Corporation 125,000; RCA Corporation. 
22,000, Wilson Foods Corporation 7,300, Cluett-Peabody and 
Co.. 4,500, Chesapeake and Potomac Telephone Co : over 20,000, 
Jonathan Logan, Inc.: 7,500. Hence the total number of workers 
covered by the seven interviews was over 383,300. These figures 
were obtained by Commission staff in interviews with officials of 
the international unions on Mar. 1, 1979 (UAW); Feb. 23, 1979 
(USW A), Mar 16, 1979 (IBEW), Mar 6, 1979 (AMCBW), Mar 
20, 1979 (ACTWU), Apr 10, 1979 (CWA); Mar. 22, 1979 
(ILGWU). In six of the seven cases, these employment figures 
relate only to the production, maintenance, and service workers 
in the bargaining units. In the seventh case, the Communications 
Workers, they relate only to the office and clerical workers. The 
Communications Workers official stated that he did not know the 
number of office anc clerical workers in the bargaining unit, but 
indicated that it was c ver 20,000. 

' The South, as defined by the Bureau of the Census, contains 
slightly under one-third of the total population; according to a 
1975 estimate, the population of the South was 68. 1 million and 
the country as a whole was 213 1 million U S., Department of 
Commerce. Bureau of the Census, Estimates of the Population of 



cials; and the international's civil rights and women's 
rights programs. All 1 ! interviews were held at the 
unions' headquarters «n Washington^ D.C., New 
York City, Pittsburgh, Detroit, Chicago, and Cincin- 
nati. The interviews were held with one or more 
(usually two or more) high-ranking officials desig- 
nated by the presidents of the international unions. 

Selection of Cities 

Random sampling was used to select the metro- 
politan areas in which the interviews with local 
unions and establishment-level employers took 
place. The metropolitan areas were randomly select- 
ed from SMSAs (Standard Metropolitan Statistical 
Areas) or SCSAs (Standard Consolidated Statistical 
Areas) of a million or more. 

Metropolitan areas were selected separately for 
the South and non-South. A numuer of studies of 
wage differentials show greater racial differentials in 
the South than in the rest of the country. Further, 
unions are weaker in the South than elsewhere. 
Hence, it appeared useful to choose a portion of the 
union sample from the South and a portion from the 
non-South. 

Based on Census Bureau statistics, four southern 
SMSAs or SCSAs and four nonsouthern SMSAs or 
SCSAs 7 were chosen from those of a million or 
more. 8 A weighted selection procedure was used, so 
that those metropolitan areas with a proportionately 
greater population had a greater chance of selec- 
tion.* The metropolitan areas randomly selected for 
the non-South 10 were the Chicago-Gary, Ill.-Ind. 

Counties and Metropolitan Areas. July 1, 1974 and 1975. Series P- 
25 No 709 (September 1977), p 3. (In the following, SCSAs will 
generally be referred to as SMSAs, except in contexts where the 
distinction is pertinent) 

* Such SMSAs had a 1975 estimated population of 98 S million, 
which may be compared to a population of 156 1 million for all 
SMSAs and 213.1 million for the Nation as a whole U S , Bureau 
of the Census, Estimates of the Population. 1974 and 1975, pp 3. 
29, 30, and 34. (The 98 5 million figure was calculated on the basis 
of SCSAs, where an SCSA has been defined for a given area.) 
The restriction of the sample to such large cities was based on 
considerations of minimizing travel and other costs. (San Anto- 
nio, Texas, and Rochester, N Y., with populations of between 
950,000 and I million were considered, through rounding, to have 
populations of I million) 

• This procedure gave the New York SCSA, which is 17 7 times 
as large as the Rochester, N Y SMSA, 17 7 times the probability 
of being selected as Rochester 

10 Baltimore and Washington, DC were classified as nonsouth- 
ern metropolitan areas, despite the fact they are classified as 
southern by the Bureau of the Census Commission staff believed 
that they were more characteristic of nonsouthern than southern 
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SCSA; the Detroit-Ann Arbor, Mich. SCSA, the 
Columbus, Ohio SMSA, and the Los Angeles-Long 
Beach-Anaheim, Calif. SCSA. The metropolitan 
areas chosen in the South were the Tampa-St. 
Petersburg, Fla., SMSA,; the San Antonio, Texas, 
SMSA; the New Orleans, La., SMSA; and the 
Atlanta, Ga., SMSA. 

After Held trips began, some local unions and 
employers declined to participate in the survey. 
Hence it was necessary to choose additional metro- 
politan areas, based on knowledge that eligible locals 
or companies would be found in these areas. 11 

Selection of Local Unions 

The local union interview schedule was adminis- 
tered to 77 local unions. For each of the five largest 
international unions (Teamsters, Auto Workers, 
Steelworkers, Electrical Workers (IBEW), and Ma- 
chinists—see table DA) seven local unions were 
surveyed. For each of the remaining internationals, 
six locals were surveyed. For all 12 internationals, 2 
of the locals were in the South and the remaining 4 
(or 5) in the non-South. 

The selection procedure was as follows. After 
selection of the metropolitan areas, preliminary lists 
of local unions were assembled for each area. Lists 
of locals for each area were manually compiled from 
a U.S. Department of Labor publication, Register of 
Reporting Labor Organizations 1977." After compila- 
tion of the needed 24 lists (12 internationals on both 



cities The tc al population of southern SMSAs and SCSAs above 

I million was 12 6 million in 1975 after the elimination of 
Washington, D C . and Baltimore 

Two limiting conditions were applied in executing these proce- 
dures, for southern as well as nonsouthern SMSAs First, n o two 
SMSAs were to be in the same State Second, no SMSAs with a 
minority population less than 7 percent of the total population 
were chosen The first condition avoided excessive geographic 
concentration. The second condition avoided undertaking field 
trips in areas where some observers might believe that equal 
employment opportunity for minorities would not be an impor- 
tant issue 

II These cities were New York City, Houston, Tex; Little Rock, 
Ark , St, Louis, Mo , and Fairfield, Ala While these metropolitan 
areas were not randomly selected, the local unions and employers 
interviewed in these areas were randomly selected from lists of 
locals and companies compiled by Commission staff. Only 13 of 
77 locals and 13 of 194 employers in the final sample were located 
in areas other than the 8 initially selected areas (The necessity to 
interview m Houston required abandoning the requirement that 
no more than one metropolitan area be selected from one State, 
San Antonio had been randomly selected as one of the original 
eight SMSAs ) * 

11 This publication lists locals by State and, within States, by 
international union affiliation Hence the lists could be compiled 
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the South and the non-South) the locais on each list 
were ranked randomly. 

The 24 lists of locals were ther, examined to 
determine which locals were eligibJ ; for interview. 
To be eligible, a local had to fulfill the following 
criteria: (1) it had a contract in the specific industry 
selected for the international with which it was 
affiliated; (2) it (a) had at least 200 members or (b) 
represented at leasi 200 workers. If two locals, 
affiliated with the same international union and 
located in the same SMSA, both represented work- 
ers employed by a particular company in the 
SMSA— and if neither local represented any em- 
ployee at any other company in the chosen indus- 
try—only one would be eligible for interview. One 
of the two was selected randomly. 13 

Election of Matching Establishments For Locals 

The Commission survey design required that for 
each local in the survey, an establishment with a 
collective-bargaining agreement with that local must 
also be in the survey. Such "matching" establish- 
ments were to be interviewed using the Employers' 
Interview Schedule. Hence it was necessary to 
identify an eligible establishment for each selected 
local. 14 It was also decided to eliminate very small 
establishments from consideration. 

The interviews with employers focused on a 
particular establishment to determine the actual 
personnel practices followed, as opposed to intended 
company policy. 15 In the case of interviews with 

only by determining whether the town or city of a particular local 
union was located in a county which was part of one of the 
selected metropolitan areas 

13 Eligibility was determined by checking a file of collective- 
bargaining agreements maintained by the Bureau of Labor 
Statistics ("B L S contract file") containing relevant information 
for dozens of locals for each international Commission stafT also 
examined official forms submitted by unions to the U S Depart- 
ment of Labor (LM-2 forms), union newsletters, union conven- 
tion proceedings, publications of the Bureau of National Affairs 
(BNA) and contract files maintained by the BNA When 
necessary, out-of-town sources were explored, primarily through 
telephoning 

M The BLS contract file was very useful in this regard In some 
instances, it was necessary also to contact employers or employ- 
ers* associations and/or o use directories of employers to obtain 
the necessary informal - 

18 The Commission survey's interview schedules contain separate 
sections for the job advancement procedures used for production, 
maintenance, and service employees (PMS), and for office and 
clerical employees (O&C) For each interview, only one of these 
two occupational groups was coded and analyzed, depending on 
which occupational group was predominant m a given industry 
Production, maintenance and service employees includes craft 
and kindred workers, operatives and kindred workers, nonfarm 



matched employers, not only were questions asked 
about the personnel at a particular establishment, 
questions were also asked specifically about those 
employees represented by the selected local union. 

For the local, the company as a whole— though 
limited to establishments within the SMSA if the 
company had establishments outside the SMSA— 
was the subject of the survey interview. 

Selection of Unmatched Establishments 

In addition to the 77 establishments that were 
matched with locals, an additional 123 establish- 
ments were selected for interviews with the Em- 
ployers' Interview Schedule, for a total of 200 
employer interviews. These additional establish- 
ments were selected for two reasons: (1) to provide 
information for industries other than the 12 indus- 
tries represented by the 77 matched employers and 
(2) to provide a control group of nonunionized 
employers, to permit comparisons between union* 
ized and nonunionized employers. 

The sampling plan was as follows: (1) 25 percent 
of the interviews were to be with employers without 
unionized employees, (i.e., SO of the 200 respondents 
selected were nonunionized employers), and (2) 25 
percent of the interviews were to be with employers 
in the South, so that 50 southern interviews were to 
be obtained. This represented an oversairpling of 
the South relative to the proportion of all unionized 
wage and salary workers estimated to be in the 
South (about one-sixth). 1 * The oversampling was 
necessary in order to have enough cases to make 
union-nonunion comparisons within the South. The 
survey plan called for a total of 200 respondents, 150 
in the non-South and 50 in the South. In the non- 
South 112 of the respondents were to be unionized 
and the other 38 were to be nonunionized. Of the 50 
respondents in the South, 38 were to be unionized 
and the other 12 nonunionized. Owing partly to the 
difficulty of finding eligible respondents and partly 
to respondent refusals to participate in the survey, 
194 employer interviews rather than 200 were 

laborers, and most service workers Office and clerical employees 
includes clerical and kindred workers and sales clerks. Profession- 
al workers and managers were not covered by the survey. 
14 r "* 'mated on the basis of dat? presented in U.S., Department of 
Lk Bureau of Labor Statistics, Employment and Earnings, vol. 
23 (a ,y 1976), pp. 78-87 (May 1975 data) and in three unpubl- 
ished tables provided by the Bureau of Labor Statistics, "Number 
of Wage and Salary Workers in Labor Unions* by Industry, Sex, 
and Race, May 1975," "Percent of Wage and Salary Workers in 
Labor Unions, by Industry, Sex, and Race, May 1975,'* and 
"Labor Union Membership Rates, by Region, Industry and Race, 
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conducted. Four interviews in the non-South and 
two in the South were not obtained. Of the 194 
employer interviews, 77 were matched with local 
unions and 1 17 were unmatched. - 

The 117 unmatched employers were selected from 
those industries that met the following criteria: 

1. Industries with at least 10 percent of their 
employees unionized. The following industry groups 
were eliminated because less than 10 percent of their 
wage and salary workers were unionized:" SIC 011- 
097, Agriculture, Forestry, and Fishing; SIC 581, 
Eating and Drinking Places (Retail Trade); SIC 
601-679, Finance, Insurance and Real Estate; and 
SIC 881, Private Household Services. 

2. Industries that were within the intended scope 
of the study, i.e., industries that were largely in the 
private sector and employed predominantly nonpro- 
fessional staff. The following industry groups were 
eliminated because they were government-related, 
or because the industry was predominantly made up 
of professionals: SIC 431, U.S. Postal Service; SIC 
800-805, 807-809, Health Services, mostly involving 
professionals; SIC 811-869, Various Services, most- 
!y involving professionals; SIC 891-899, Miscella- 
neous Services, mostly involving professionals; and 
SIC 911-972, Public Ad ninistration, 

3. Industries where unionized employees were 
represented primarily by nonreferral unions. Only 
the construction industry (SIC 152-179) was elimi- 
nated by this criterion. 

The industries which met these criteria and which 
were, therefore, included in the Commission survey 
were mining; manufacturing; transportation, com- 
munication, and electrical, gas, and sanitary services; 
wholesale and retail trade; and a substantial portion 
of the service industry. 

The number of establishments included in the 
survey for each industry was dependent on the 
number of unionized employees in each industry. In 
other words, the proportion of all establishment 
interviews in a given industry in a given region (non- 
South or South) was made equal to the proportion of 

May 1975." The estimate relates only to the industries included in 
the Commission survey 

17 Statistics on union membership were obtained from an unpubl- 
ished table provided by the Bureau of Labo r Statistics- ' Percent 
of Wage and Salary Workers in Labor Unions, by Industry, Sex, 
and Race, May 1975." One group of industries, business and 
repair services (SIC 731-799) was included in the list of eligible 
industries even though only 9.5 percent of the employees were 
unionized, because the matched employer interviews selected tor 
Service ~ .iployees locals were in this group. 

n: 
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all unionized workers, in all industries included in 
the survey, employed in that industry." In each 
industry, South and non-South, one-fourth of all 
interviews was set aside for nounionized employers. 
In this way, a similar industrial distribution was 
obtained for union and nonunion interviews. 

The unmatched establishments were randomly 
selected from EEO-1 data tapes, produced by the 
EEOC from reports submitted by establishments. 19 
Lists of establishments were produced from these 
tapes, by computer, for each industry in each 

" The main focus of the study wm? emplc cr and union practices 
that affect unionized employees in the selected industries, not on 
practices which occur in these industries as a whole. Hence it was 
desirable to obtain as much information as possible on the 
practices reported for those industries that employed many 
unionized workers. It was not an objective of the study to 
describe practices affecting non unionized employees in these 
industries. The nonunion establishments were included strictly as 
a control group. In the non-South, the number of required 
interviews in each industry was computed for each of 26 
industries, mostly two-digit SIC industries. In the South, only five 
broadly defined industries were used. The five southern industry 
groups included all of the 26 detailed industry groups used in the 
nonsouthern calculations. 

1§ The 1976 EEO-1 tapes were used. The EEO-1 tapes include 
information on i ttablishments' numbers of employees, SIC codes 
and SMSAs. 

" Hence, 31 lists were produced: 26 for the non-South and 5 for 
the South. An establishment was included in a list only if it met all 
of the following criteria: 1. It must have been located in one of the 
SMSAs or SCSAs selected for the survey. 2. The EEO-1 form 
must have been either: a) a single-establishment employer report 
or b) an individual establishment report of a multiestablishment 
employer. Consolidated reports, headquarters unit reports, and 
special reports were not eligible. 3. The establishment must have 
had at least 200 employers. This restriction was designed to 
ensure that selected establishments had enough employees to have 



region. 30 The computer program randomly assigned 
a rank to each eligible establishment. 31 

These lists could not be used immediately, since 
the EEO-1 tapes do not indicate the 
union/nonunion status of establishments. Commis- 
sion staff had to determine the union status of each 
establishment, beginning with the establishments 
randomly ranked -highest on each list, until the 
required number of unionized and nonunionized 
establishments had been identified and selected." 

specific promotion, training, and transfer practices. (Nonetheless, 
a few establishments interviewed had fewer than 200 employees 
because the EEO-1 data, in these cases, proved to be outdated or 
inaccurate.) 

" The chance of selection of a given establishment was weighted 
by the establishment's number of employees. Hence larger 
establishments had a greater chance than smaller ones of being 
ranked first on a list. 

** While the BLS contract files and other information were used 
to some degree, the union status of an individual establishment 
was most often determined by a telephone call to the establish- 
ment to determine whether it was the one selected from the 
EEO-1 tape and whether any of the establishments' employees 
were represented under a union contract. 
The lists of establishments were also screened to ensure that no 
more than one establishment of one company was selected in a 
given SMSA (e.g., no more than one Montgomery Ward's store 
in a given SMSA), that any establishment already selected as a 
matched establishment was not selected again as an unmatched 
establishment, and that the establishment's complement of blue- 
collar or hourly-paid white collar employees was sizable and that 
the sum of both types of employees constituted at least 25 percent 
of the establishment's work force. 

In addition to the requisite number of unionized and nonunionized 
establishments for each industry and region, alternate establish- 
ments were also selected. The procedures used to select alternate 
respondents were identical to those used for primary respondents. 
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TABLE D.1 Nonreferral Membership of 15 Largest Private Sector Unions, 1974 



Difference: Total Percent in 

Referral Membership Minus Referral 
Union Membership Membership Referral Membership Units 



1. Teamsters 


1,973.000 


221 ,049 


1,751,951 


11.2 


2. Auto Workers 


1 ,545,000 


0 


1,545,000 


0 


3. Steelworkers 


1,300,000 


0 


1,300,000 


0 


4. Electrical Workers (IBEW) 


991,000 


186,475 


804,525 


18.8 


5. Machinists 


943,000 


15,417 


927,583 


1.6 


6. Carpenters 


820,000 


288,225 


531,775 


35.1 


7. Retail Clerks 


651,000 


56,580 


594,420 


8.6 


8. Laborers 


650,000 


240,170 


409,830 


36.9 


9. Service Employees 


550,000 


65,968 


484,032 


12.0 


10. Meat Cutters 


525,000 


82,042 


442,958 


15.6 


11. Clothing and Textile Workers 


517,000 


9,170 


507,830 


1.8 


12. Communications Workers 


499,000 


0 


499,000 


0 


13. Hotel and Restaurant Employees 


452,000 


114,548 


337,452 


25.3 


14. Operating Engineers 


415,000 


136,368 


278,632 


32.9 


15. Ladies' Garment Workers 


405,000 


40,829 


364,171 


10.1 



Sources: U.S., Department of Labor, Bureau of Labor Statistics. Directory of National Unions and Employee Associations, 1975 

BuNetin 1937 (1977), pp. ft, 101. Equal Employment Opportunity Commission, "Total and Minority Group Membership by 
Sex, in Referral Unions in the United States, by international Union Grouping, by International Union, 1974" 
(mimeographed, no date; from the EEOC Local Union EEO-3 Report) 

Note* Total union membership in 1974 was 21,643,000. Total membership of all unions in table, excluding Carpenters, Laborers, 
and Operating Engineers, was 10,351,000, or 47.8 percent of total union membership. Total nonreferral membership of all 
unions in the table (excluding the Carpenters, Laborers and Operating Engineers) was 9,558,929 or 44.2 percent of total 
union membership 
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Appendix E 



Differences Between Unionized and Nonunionized 
Employers 



Unionized and nonunionized establishments were 
included in the Commission survey to permit a 
comparison of procedures used by the two types of 
employers. The first table of chapter 3 shows 
differences between selection procedures used by 
unionized and nonunionized employers in the sample 
of 194 establishments included in the Commission 
survey. Chi-square 1 was used to determine whether 
these differences were statistically significant; the 
level of probability was set at 1 chance in 20, or P 
.05. 

Results of Chi-Square Tests: Unweighted Data 

The results of the Chi-squaie tests are presented in 
table E.l which shows the results regarding the 
association between the union-nonunion status of 
establishments and their use of particular selection 
factors. The calculations for the value of Chi-square 
were made on unweighted data, that is, on the raw 
data as computed directly from the interview sched- 
ules. 

The Chi-square tests reported here indicate that 
the union-nonunion status of establishments does 
make a difference in the job advancement proce- 

1 For a description of the Chi-square statistic and its uses, scl 
William L. Hays, Statistics for the Social Sciences (New York. 
Holt, Rinehart and Winston, 1973), ch. 17. 
1 In app. D, it is noted that the proportion of all establishment 
interviews in a given industry was made equal to the proportion 
of all unionized workers employed in that industry. Hence, 
industries with a larger proportion of unionized workers than of 
all workers (unionized plus nonunionized) were oversampled 
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dures used. Unionized establishments in the non- 
South as a whole made greater use of written tests 
for promotion decisions than nonunionized establish- 
ments. Nonunionized establishments made signifi- 
cantly greater use than unionized establishments of 
written performance evaluations, interviews, and 
supervisors' recommendations for both promotion 
and transfer and greater use of education qualifica- 
tions for promotion. 

Results of Chi-square Tests: Weighted Data 

The Commission survey of establishments was 
designed to obtain extensive data on unionized 
establishments. Therefore, heavily unionized indus- 
tries were oversampled compared to lightly union- 
ized industries. 2 Further, in each industry, three- 
fourths of the establishments selected for interview 
were unionized, which amounted to an oversam- 
pling. Weights for the various industries and for 
unionized and nonunionized establishments within 
each industry were calculated to reflect the relative 
sizes of the different industries, and of unionized 
establishments within each industry 3 in the non- 
South and South. Chi-square tests were performed 

* The weights for the relative sizes of industries were derived 
from establishment information on the EEOCs EEO-1 tapes. For 
comments on these tapes see app D. For each industry in the 
survey, the number of establishments with over 200 employees 
was computed for the four selected nonsouthern metropolitan 
areas combined and also for the four southern metropolitan areas 
combined. The industry weights used in the weighting proce- 
dures were simply the proportions of such establishments, within 
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for the weighted data. The results indicate that all of weighted data (table E. 1) were also significant for 
the union-nonunion differences in the use of factors the weighted data. 4 
that were significant at the .05 level for the un- 



each industry and within each region, to the total of such 
establishments for each region. 

• In addition, some union-nonunion differences that are not 
significant for the unweighted data for the non-South are 
significant for the weighted data for the non-South, namely the 



use of w itten performance evaluations for training decisions, 
educational qualifications for transfer decisions, prior related 
work experience for promotion, transfer, and training decisions, 
and supervisors' recommendations for training decisions 
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£ TABLE E.1 Union/Nonunion Status of Establishments and Percentage of 

Establishments Using Particular Selection Factors, by Region, 1978-79 
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Use of Factor 



Seniority 

Establish- Establish- 
ments in ments in 
Non-South South 



Written Tests 

Establish- Establish- 
ments in ments in 
Non-South south 



Written Performance 

Evaluations Interviews 

Establish- Establish- Establish- Establish- 
ments in ments in ments in ments in 
Non-South South Non-South South 



Prior Specialized 
Training 

Establish- Establish- 
ments in ments in 
Non-South South 



For Promotion 
Total 
Union 
Nonunion 

For Transfer 
Total 

Union 

Nonunion 

For Training 
Total 

Union 

Nonunion 



Use of Factor 



For Promotion 
Total 
Union 
Nonunion 

For Transfer 
Total 
Union 
Nonunion 

For Training 
Total 
Union 
Nonunion 



95% of 137 91% of 44 
96% of 101 91% of 33 
92% of 36 91% of 11 

92% of 128 95% of 40 
94% of 95 97% of 32 
88% of 33 88% of 8 

80% of 59 67% of 12 
78% of 46 70% of 10 
85% of 13 50% of 2 



27% of 137 34% of 44 
33%*of 101 42% of 33 
11% of 36 9% of 11 

15% of 127 28% of 40 
17% of 94 31% of 32 
9% of 33 12% of 8 

46% of 59 50% of 12 
50% of 46 60% of 10 
31% of 13 0% of 2 



46% of 137 41% of 44 71% of 137 66% of 44 

35% of 1 01 30% of 33 65% of 1 01 61 % of 33 

78% of 36 73% of 1 1 86% of 36 82% of 1 1 

41% of 128 42% of 40 65% of 127 55% of 40 

31% of 95 34% of 32 57% of 94 50% of 32 

70% of 33 75% of 8 88% of 33 75% of 8 

41% of 59 58% of 12 71% of 59 75% of 12 

35% of 46 50% of 1 0 67% of 46 80% of 1 0 

62% of 13 100% of 2 85% of 13 50% of 2 



77% of 137 75% of 44 
78% of 101 70% of 33 



69% of 127 65% of 40 
64% of 94 59% of 32 
85% of 33 88% of 8 

73% of 59 75% of 12 
72% of 46 80% of 10 
77% of 13 50% of 2 



Educational 
Qualifications 

Establish- Establish- 
ments in ments in 
Non-South South 



Prior Related 
Work Experience 

Establish- Establish- 
ments in ments in 
Non-South South 



Supervisors' 
Recom mendation s 

Establish- Establish- 
ments in ments in 
Non-South South 



Age 
Qualifications 

Establish- Establish- 
ments in ments in 
Non-South South 



Union 
Recommendations" 

Establish- Establish- 
ments in ments in 
Non-South South 



39% of 137 52% of 44 
32% of 101 42% of 33 
61% of 36 82% of 11 

40% of 128 48% of 40 
35% of 95 41% of 32 
54% of 33 75% of 8 

56% of 59 58% of 12 
52% of 46 70% of 10 
69% of 13 0%of2 



86% of 137 93% of 44 72% of 137 82% of 44 7% of 137 

83% of 1 01 91 % of 33 62% of 1 01 76% of 33 6% of 1 01 

94% of 36 1 00% of 1 1 97% of 36 1 00% of 1 1 8% of 36 

80% of 128 78% of 40 70% of 128 70% of 40 6% of 128 

78% of 95 72% of 32 63% of 95 62% of 32 6% of 95 

88% of 33 100% of 8 91% of 33 100% of 8 6% of 33 



71% of 59 
65% of 46 
92% of 13 



83% of 12 63% of 59 
90% of 10 54% or 46 
50% of 2 92% of 13 



75% of 12 14% of 57 
70% of 10 14% of 44 
100% of 2 15% of 13 



2% of 44 9% of 137 9% of 44 
3% of 33 13% of 101 12% of 33 
0% of 1 1 0% of 36 0% of 1 1 

5% of 40 1 2% of 1 28 1 0% of 40 
6% of 32 17% of 95 12% of 32 
0% of 8 0% of 33 0% of 8 

17% of 12 14% of 59 17% of 12 
20% of 10 17% of 46 20% of 10 
0%of 2 0%of 13 0%of 2 



Source Data collected by the U.S. Commission on Civil Rights' survey. August 1978-April 1979 

a. Bold type indicates that the union/nonunion difference is statistically significant at the 05 level. 

b. Test, of significance not calculated. Nonunionized establishments could not possibly use union recommendations as a selection factor so 
umon/non union differences reflect definitional differ encec 

This table provides a detailed breakdown for information presented in table 3.1 in Chapter 3. 
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